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ITpedraraemnsi mpyds noceauens Yuewito o6> o06zeMm
UNY NPEONAIATS 3AKONNOU CUADL. '

Bs unaoii obracmu 1pajcoancraro npoueccyarsnao npa-
6a edeasu ecmv OPYOU 6ONPOCH, KOMOPYU, HE CMOMPA KA
C6010 BCMUKYI0 NPAKMUYECKYIO 6ANCHOCTY, BPEOCMASAIAND O 00
CULD NOPs MAKOE 00UNIE KOHMPOCEPCO8s, maxroe 1ayfoxoe pac-
ToNCOEHTe MNIHIT YUEHNITE GETMOPUMEMOEs OMHOCUMENLHO Ca-
MULD UCTOOHBTD MOUEKD 6d UINONCCHIU €10, KAKS 60MPOCH O
NPEONAATS 3AKONKOT CUIH.

Lwav asmopa Gydems docmuinyma, ecau mpyds eio, He
UCUEPNNEAR, MONCEMD OBMD, 6CHTT UACMHOCTEH 60NPOCA, NO-
CAYNCUMD, 1O KPAUNET MDD, Kb CRACHENII NPUNYURG, KOMO-
pudi doadicens Gums noSONCEHD 63 OCHOBY UMAAL0 YUEHIA O 3G-
KONHOU CUIm. '
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PykoBoxamiii mpunumns.

Pumckoe upago.

Dpannysckoe mpaso.

[lpoakTs obwerepmanckaro ycraBa rp. cyionpowsroicTBa
Pyccroe mpaso.
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IIKOHHAR CHJA CY JESHBIXD PHIIEHN

JI0 JBJAAMD i‘PA}RIIAI-ICRHM’b.






Tloas 3akoHHEOI cHIOK cyje6maro pbmemia (rei
judicatae auctoritas, Rechtskraft des Urtheils, l'au-
torite de la chose jugée) pasymberca kBammpmrania
ero, kakb (OpMalLHON HMCTEHH '), HCEIOYapmesd
BO3MOZHOCTh HOBAro CyJie6Haro cnoE: T0 - IpeJMeTy,
o EoeMs cocroasock phmenie *). Res judicata pro

[

1) Savigny (Syst. t. 6 § 280) m wmorie apyrie mhuen-
Eie mEcaTesm ompefBISNTH IOHATIC 32EOHHOH CHIH BB CMHCIXB
«(EENiE HCTHHH», HO €JBaid OPaBHIBHO TaEOe ompexbiemie.
Bomexamee »p 3agoHHY®D cuiy phmemie moayuaerh HemOEOJeGH-
MH# aBTOpATETH, IPABAA, HE3ABHCHMO OTH TOr0—COBHAJACTDH JH
OHO, HAH Ze CTOHTH BB paspBst ¢b IBicTBETEISHHMT HPABOMT
TAEYIHAXCA CTOPOE'h, HO GOALNEM YACTiD OHO, EOHETHO, COTXA-
CHO Chb HOM'H, H MOTOMY HEBETH OCHOBaHiS pa3sCMATPHBATH 3a-
EOHHYD cHXy Eakb TOAbE0 (uEmin HcrusH. Hampormes, Bmoamh
BOSMOZHO ompefbiaTh ee BB CMHCIB SOPMAXGHOH HCTHRH HIH,
¢opuassEaro npasa. PopMasbBa# HCTHHA He ecTh HempeMBHEO
HCTHHA (UETHBHAS; BB OTABILHHXD CAYYadXs OHA MOZETH
COBOAZATH C¢Db OPABAOD MarepiaxsHOD. (Oco6eHHOCTS WOHATIA
COCTOHTS JHIIp B TOMD, IT0 (POPMAIBHAA HCTHHA, EAKD TAKO-
Bad, 60 6¢AxoMs cAysvam HNbBers mempepbraeMuit aBTOpHTETH
(7. e. corzacna oma, mam xe mporHBophumTs HCTEHEE. Marepi-
ansHOH) Cp. Moser-Patriotische Phantasien, t. 4, n- 30; Kie-
rulff Theorie des gemeines Civilrechts, t. 1. 43 p. =

2) CorzacBO nNpeRiOMEHHOMY HOHATID SAKOHHON CHAH,
EaED> QopMaibHOH HCTHHEH, cibgoBalo GH IpHSHABATH €é 3a ph-
WIeRieN's XANb Ch TOTO MOMEHTa, EOTA3 OHO y&e. He INoxJe-
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veritate accipitur. MmcTaryTs 3akoHHOM CHIH ecTh
OfHO W3b YUpemjeHid, HMBIOMUXE . CYMECTBOHHYIO

B&EHOOTB BB IOpBl[B‘IeGROM'b 6H'l‘y EaZ&jxaro Hapoxa, .

Bb PaHHIA W [O3IHIA SMOXH €r0 HCTOPAIECKOH BH3-
mu. Tpysso m mpexcraBETh ceGh Takoe cocrosmie
upaBosaro OuTa, rXb OH He CymIecTBOBaiO0 HACTOA-
TQIBHOR HYBIN Bb HameMs gHeraTyrh. Ilecxbnmiit
eCTH ya&e. BE0OXONUMOE yCaoBie 3aAaYH; lpecabrye~
noﬁ Cyfe0HOW BIACTIIO Bb rocysapcrrh. Jra 3aiata
COCTORTH B DasphINGHIH BOBHEKAIOWAXS CHOPOBH O
pavh B, Bb cIyial Hago0HOCTH, NPAHYIBTEALROME
mpnoJEeRin nocramorennaro phmenia. Ho ecar 6m
103B0N6RO OHIO BO3GYHIAThH 0e3KOHEUHOE UHCIO Pash
CYJeGHHIA CLHOPH O TOMH &6 IpeMeTE—Eakoi CMHCIB
u oupasjadie mMbisa OH (yHENA, BHOOIRACMAA CY-
ne6moio Baacrio? Cyxr moeramopnars 6H phmenie m
DPEEAMAIT MEPH EB €ro WCHOAHOHIO 33 THM1L AAMIE,

|UTS FSPECHOYDY HE 5 HOpAAXE ofmeMd Nk OOWRHOBeHEOMD
(8NNeIXSNIOHAVE HPONSBOJCTED), HH YpeSEHIARHOMS (Eaécaiif=—
fro pamemy m Ppakn: pasy; nepeemorps no wosox¥ Nittlibats:

Jbeschwyrde it Sesuch um Wiedereinsetzung in den vorigeh

Stand-—<mo 3aRoROIATEXHCTBAMS WHMOMKHXT rocyiaperbb). O
E2RG Xe BS TORS ¢rporowrw, aleomoTHoND Cuwesh bupaderie
*3aXORHOK CHAN» HATIE neé ynorpeGisecrch; manpotusb, #o #éi:
AY DDPEERYONY CA0BoYroTpeGrbMin phmewmie cenrad®oa Vike io-
WeIWENS BD SBKURRYI CHAy, OfBa Wehpeieaniseven BosMbi-
HOCTE 0GZSN0BATH €10 BY OORRHOBEHHOMY® (Humekysm.) nopais-
rE. Cp. Weiske, Rechtsibxilion, t. 11, 788 ., Bayér-Vorttige
iiber den ordentlichen Civilprouss, t. 1, 128 p- (8 Edit.);
Toullier—Le, droit civil francais, t+5,n-100 (6 Edit.), a TaEze
!;g'rnn i% 892 CT. OTEUECTBEHHATO YCTABA I‘p Y AOIPORSB.,
,%ﬂs,mame FOCYA. EamNexapinm).




-_— 11 —

97008 BH3BaTh HOBH €OOPL O TOML Xe npe'me-r']s
(#60 mo6bmaemmas cTopoma ecrecTsenmo 0yiers
CTPEMHTBCH, HYTeMD HOBAro Impomecca, X% ycTDame-
Hif6 He6iarompiaTHAro 1i4 Hed IPHTOBOPa),—IMOCTa-
HOBHTH 85 mocrbaersim Hopoe plmenie, MokerTs 6HTH
HPOTEBOHONOXHOE WPEXHEMY H TOYHO Tag®e mosIe-
xamee ucnoanenin,—Ho eine sammbe apyroe coob-
paxenie, ropopamee Bb NOAb3Y HANIEI'0 WHCTHTYTA.
Besr mero He Morio 6u GuTh TOE ompenbiemmdery,
3pberrocTH, BEPHOCTE Bb IOPEAWIECKOMS GHTY, Ko-
TOPHA COCTABIAITL HeoGXoluMOe yciosie cymiecTso-
Badia mocabaaaro. ¥asa To mam jJpyroe mpasooTHO-
mesie €Tal0 npeiMeToN’ Hponeeca, He GHIO 6H
EOHHA OTEDHIBIHEMYCA CHOPHOMY COCTOSHII0 €ro; CTO- .
poHa, BHATDaBMAd Tpomeceb, He uwbia OH rapam-
THi, 970 IPACYMACHAOE el NpaBo He 6yfeTs BB 10+
exbACTSIH OTCY®IERO €A NPOTHBHEEY; CHOKOXHOE 0f:
JageHie #pabaMa  Guzo OH He Bo3MoxHO *). Bors
Hoseny Pruckie fopmers, Bospoia rem judicatam
Ha CTeNeRs MCTHHH, He NOAIemamefi ocmapwsaHiw,
ApABHABAAA JaXe edny phmenid, cocToABMEXCA NOXD
BAiaHiems omimOkH @i mWpHECTpacTia cyxsu *). Ca-

3) Le ropot des familles et de la societé toute entiere
se fonrle non seulement sur ce qui est juste, aeis encare sur
ce qui est fiai, rosopars> Momreckpé—Esprit des lojs.

4) L. 65 § 2 ad 8. C. Treb.: Quum pragtor eognita
causapere rror.em velambitiosejuberetheriditatem nt
ex fideicommisso restitui, etiam publice interest
restitui propter rerum ju g‘i catarum aucto-
ritatem. '



—_ 12 -

MH4 caoBa Yamniama: «res judicata pro veritate ac-
cipitur> crhiarmen akcioMo# W 3aHeceHH BB rega-
lae juris. L. 207. D, 50. 17.

Ho mackoanko ovepuiHa m GescmopHEa HE0GX0-
AUMOCTH MHCTHTYTA 3aKOHHOH CHIH BOOOLIE, HACTOIb-
EO &€ TPYIHHMD H CHODHHME ABIAeTCA BONpPOCE,
OTH KO0ET0 BH CYMHOCTH 3aBHCHTD BCA NPAKTHYECEAS
BaRHOCTH. AHCTHTYTa—BONPOCH 00D 006eMDb 3AKOHHOH
CHIN W OCHOBAHHAr0 Ha Hell Bospamemia (exceptio
rei judieatae). [locrbami#i Hy®ZaeTca BB BO3MOXHO
TOUHOMD OmpejbieHin mo IByMb HaNpaBICHIAME: B
OTHOIIEHIE 003eKMUGKOMs U CyOsexmueroMs. UrTo Ka-
caeTca OOBLEETHBHON CTOPOHH, TO BOIPOCH NOBHAH-
MoMy phmaerca mpocTo: 3aKOHHAaA cHIA He IPOCTH-
paerca 3a mperbin mpesMera, O EOeMB COCTOSIOCH
pbmenie, AERMA caoBaME: 4TG COCTaBIAETH HPEAMETH

‘bmenis, ecth BMbcTt W 00BEKTH 3aKOHHOH CHIH.

0 m3pbCTHO, 9YTO BB KaXIOND OTABILHOME HmpO-
necch - mpelcTaBIgeTCa Macca BOIPOCOBB, KOTODHE
Hen36bxEO mDOLIE®ATH OOCyXEIeHI CyAa H OTBH
KOEXD NPAMO HJIHA KOCBEHHO 3aBHCHTH HOCTBAHIA
pesyasTaTh Hponecca: OGBEHEHIe HIA ONpPaBiaHie OT-
pbrumga. [lomoxmms, manp., A Bb kavecreb Hacrbi-
anga nocrt C mpepbasisers mekb kb B 00 ymia-
15 m3pberHOE CyMMH, KoTopyl B moxyumam 3ammo-
o6pasgo ors Hacibaozarena C. Homepermas uhasb
HCKa eCTh NPHCYEJEHie HCTIY mpaBa Ha 3Ty CYMMY,
HO OHO (mpHCyEIeHie) mpeanoaaraeTs NpEsHaHie A BB
ravecTsb Hacabnauka nocat C. ocibaree o6ycaosmm-
BaeTCA HAIAYHOCTIIO YNOBIETBOPAMIAro BCHMD 3a—
EOHHHMD Tpe(OBaHIAMG 3apbmania mim GIHEAdmUME
34KOHHHMD poacTBOMT A b Hacabrozarterews C m
cueprifo nocrbgaaro, Cepxs Toro, IpECyXkIeHle HC-
Ea HOO0XOAWMO HpeimoJaraeTh CaMH# (akTh 3aliMa,
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sakmoieasaro By C. Hakomems, orsiTumes Moxers
IPOTHBONOCTABATh HCKY TO HIH JPYroe CaMOCTOS-
TeIbHOE - BO3pamesie (Hamp. exc. compensationis),
EOTOpO€ TOYHO Tak®e MOLICRHUTH CYIeOHOMY. pascMo-
rpbaio. Cupamupaerca: pbmenie, cocrodapmeeca mo
TAKOMY HCEY, OTHOCHTCA JH KO BCHMB 03HAYCHHHMD
NYHKTaMb, UIA Kb HBEOTOPHME TOIREO—H TrXb Je-
xnrh rpaEEna! Bs Goate ofme#t mocramoert Ba-
CTOAMmiA BOHPOCH MOEET: OHTH (OPMYIEPOBAHD
TAaKEMB 00pa3oMb: HA Kakie HYHKTH NIPOCTHpaeTcH
pbmapomas pbateabmoCTs CyAa Bb IPaXkIaHCEOMB
nponecct?—Ho, romycTaMs, uT0 MH NpAmIA KB pb-
MeRnil0 HacToAme# NPo6IeMH,~J0Ka3ald, ITO Bb Ka%-
noMb orabanEOMD cayual, npE cymecTByomed BB
COBPEMEHHBIXE TOCYJapCTBaxXb OpraHH3alid 'PaEian-
CRaro upomnecca, pbmamomaa xbaTeabHOCTH Cyla KOA-
KHa OrpaHMYMBATHCA -BOHPOCOMD O mpapb, EorTopoe
Bb JaHHOM® cxyiab mpecrbiyerca HCTIOMD,—Ha
9TOMD eme He OCTaHaBIWBaeTca Hacrbaosamie 061
00BekTABHOM CTOpoHE phmenia W 3akoHHOH OHIH.
Heo6xoxumo Oxuze onpexbimts o6veMt plhmenis,
T0uEbe ycramoBaTh TH npenbiH, Bb KOHXB CYAD pas-
pbmaers cammit Bompocs o mpawb. J[aa Goxbe Ba-
ri4JHar0 H3o6paEenld Hamed 3ajaid JOBOAHHO YKa-
3aTh Ha TO, 9T0 H3BLCTHOE NpPaBOOTHOMEHIE MOZKETSH
NPOMCTEEATh W3D Pa3JIEYHHXD OCHOBaHIA, Hamp., col-
CTBeHHOCTb—H3b HacIbjicTBa, apeHid, Kymidg @ T.
I.; €clH, Teuepb, HCTEN'hS OCHOBHBAETH CBOH BHHIH-
EamiOHHH# ACKT HA OJHOML KagoMb Ju6o TATYXE—
pbmaers mm cyab BONPOCTH 0 COGCTBEHHOCTHA BOOOME,
WIH TOIbEO BH OTHOMEHIW AAHHAro TATyAa! HHHMH
_ ClUBaMH: HOBHU HCKD O TOH X®e COOCTBEHHOCTH, HO
OCHOBAHHHJ Ha WHOMD THTYXH, MOoxkeTh JH GHTH yc-
TpaHeH® upess exc. r. judicatae?—Mente TpyaHOCTOM



IPOACTABIARTH TOYHOe onpexkaenie ey6LeRTABRON 8Y0-
POHH BaROHWOH €AMW, T. ©. OYHOCHTEALHO KARHXD
Inmb phileEie BXOAMTH B% SAKONWYH OHXY. JT0TH
HOLThaHift BOWPOCH 6ONLIMBIO YAOTIH NPABHABEO P~
phmaetea yeenHMd MpacTaMd, a Tak®e @ Bb COBpe-
MOHEEIKE WOMOZMTENLEHXD 3aKom0xavelsovsaxp. Ha-
HA 3ajAYa GOCROUYD 3XbEh CIAABHHNMD OOpasoNs Bb
HPWHIORDIGNASBOH KOMETPYENIA BONPOCA, BH JCTAHOB- .
Jemin HeVAJa, b TOIEH 3pbEia Koero BnoiHs ysge-
EfeTcd W OUPaBAKBAeYCA POCHOACTBYMOMee Bo3sphme
[0 WACTOSIREMY APEIMOTY.

PP PP

OGURTEGH OGO SARORHON CHTHL

Pyxos>-  Phwenie ecrb saraounTesbHRE a8TH CyReOHa-
npue- [ MPOHEeoa H Buberh pesyanrarTs Bcero Hpejme-
ATk eTByMMAre IPOE3BOETEA; Be' mpomeccyaxsHHA NbA-
CYSYs, ASD BOWXH exaraeros 9To mocabimee, AwbloTE
HEMI0 NOATOTOBATH W Rpomspeerw phmerie. ‘OTcHOla

B yueHin ofr ofnewt phmenia m 3akoEHOM cHIH
OZAMO O0paTHTLEA Hpexkie BCero Kb XapakTre-

py ‘m$garo eyneBEaro mpomecca,—KOpeHHOMY HavYary,
Jomameny Bb OCHOBL Boeil mpomeiypm rpaxAaHCKof,
okpammsarpmeny nbayio nbup mponeccyalsHHXDb Abi-
CTRIlf, BV Reropo#i pbmemnie aBagercs mocabIHAMD,
saMuRRiomAN: ee svbHows. Naks masbormo, Beh cy-
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WPCTRYIOMiA H BOTOPHIOCELS (OPMER UPOIRAYPM-=
FPAERJAHGROE B YrozoPHOH —CBOJATCA Kk XBYREB TH-
' HAWB} Bb 00HOBS mpomecca JEXHTH HiM arkicrsem-
xoe Haias0 (Uniersichungs-maxime), uam cocrasa~
reapEHl mprEnuns (Verhandlungs-maxime). Cymes
orp0 Boexbliasre ompexbisered cxbIyOmEMA HOXO-
momiamu: «Nemo judex sine aetore», «judex secun
dum allegata et probata judicare debet», «<Ne eai
Judex ultra petita partium». Kag® mEEDOTESA 10
- BOSOYBACHII0 MPONEGCOs HNPHHAAIEEATH CTOPOHANE,
Takb A Bh OTEpPHBIIEMCA HpONeces Ha WOPBONT HAs~
B eromrt xbareipEoCTs TEXD e cropodb. llexe-
Xedie e cyla, TAKD GKAIRTH, PONCNTRBHOE, BHEH-
AaioMiee: OHD FOTOBE ONYHIATh; CAMD XEe RAYEro Be
I1bAeeTs IO YOTAROBICHI) MaTepiala, NOMIOEAMAIO
ero ofcyxienilo. Cropomm onpexbisiorTs IpoIMeYs
openecca, oHE &e NPEACTABAAIOTH JARHHS; Ha OCHO-
BAHIH EOHXP AOJEHO GHTH NOCTAHOBICHO RG 3ITOMY
npesuery oyieOHoe phmemie. Boe axbch sapEowTS
OFh BOJH TARYIEXCA OTOPOHTL; 33, HpeAbAH ed cyls
Be HI6¥b. UToposa MOmeTH NpE3HATH CYMECTBYE-
IN@MT H3BBCTHHE (akTh, 3adBICHHHE I POTHRHAROME,
H OyXb 0043aHb CUliTaTh €ro TAKOBHMT; CYOPORE! MO-
IYTh yMOAYa%b 005 M3BBOTHOME 06cToaTexbeTE, mebs
fomeMb pbmaiomee Bb Xbrb 3mauenie, @ cyaD, XOT4
6H 3Halh O HEMB, He BH HpaBl OJHAKOZKE OCHOBATH
Ha HeMb cBod mparosops °). CoBepmeHHO HPOTAEO-

*

5) Hago saMBTHTH, 910 €ochapeTeXsHIsl XApoErcps IEDO+
mecea He HORIDUACTD, OXHAKOES, TAR® HasmBaeMol DYEOBOMREs
meli xbarexcmoeyn cyaa (Processleitnmgsamt), cocrosmedt ps
yEpaBieHiE X6XoM3 HDONecos, BH BaAGIHACHI 8a TEMT, WGHR
ABUEeHIG 610 COBEDHIGEOCS PP 3anoHAHES GgopMaxs. (Op. Wet-
zell, System des ordentlichen Civilprectisses, §§ 48, 45. Towmro
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NONOEHHNE UPU3HAEAME KOHCTHTYApYeTCs TOHATie
crbicreeEraro Hadaia BB mpomecck. Br cmay artoro
nocabaEaro (crbzcTs. Hadl.), CyAb NPHECTYIA®TH Kb
H3CIBI0BAHI0 ODEANIECKEXD (akTOBD H OTHOHIEHIH
n0 co0cmeennodk unuyiamuén A Bb CaMOMBb H3crbaoma-
HIE CTPEMHTCA PacEPHTH MaTepialbHYI0 HCTHHY 6C/5-
MU BOSMONCHBIMY CNOCOOAMU, He CMILCKAACH 3GA6ACHIA—
MY URIMEPECOSAKNHILS CIMOPOKS. .

Ensanrn Bosmomuo comabsartned, uro mocabimee

HauaJo (cabacTBeHHOE) IPOTABHO caMoi npapot npes-

Mera, 0 KoeMb HieTh pbip BH rpakiaHCKOMB IPO-
mecck # 9To BB OCHOBY 3TOro mocabiHATO JOAEEHD
OHTH TOIOKEHD COCTA3aTENbHHE NpEENANG. B ca-
MoMb Abrb, ecim YaCTHHA Trpam]aHCKIA NPaBOMOTisd
HaxXOJATCA Pb IOJNHOMB PacHOpAXREHI HXD HOCATE-
Jedl, KOTOpHEe BOALHH JepXaTh HXT 3a c060K0 HIHA
OTEA3aThCd OTh HAXD, TO Taze CBOGOJa pacmopsze-—
Hid JoaxHa OHTH mpwsHaHa H B xbab cyne6Ho# 3a-
IATH YaCTHHXD OPaBh,—BbH IPAKJAHCKOMD HpOIEC-

cb, rab phup maers 00v 9Tmxb nocabaEmxt. Kakw

MOry 4 UOJapHTh MO0 Bemb BCAKOMY JADYrOMY IHMy,
TOYHO TAaKKe MOTY OTKa3aThCA OTh HCEA 0 mpasb co-
CTBEHHOCTH B’ 3TO0i Bemy, 6yJe caMoBoABHO 3aBAaxkI0
@10 ipyroe JWIO, & BYAHABIIA HCKD, MOT'Y IPHBECTH HIH

y

TAE®E IPONECCh HE YTPAYHBAETH CTPOTO COCTASATEIBHAIO Xa-
PaETepa Upess IpefocTaBIeHie ¢YAY IpaBa NpPeJIaraTs CTOPO-
HaMDB BONPOCH, IOCEOXbEY mocaBpmie mmBmore nbmin passac-
HeHie HeTOYHHX'h, COHBYMBHXD, BOOOI[e HEACHHX'D SadBIeHil
CTOPOH'S, HO OTHOAL He EOIHYECTBEHHOE BOCHOXHEHie Ipejio-
MeHHATr0 CTOpPoHaMH Matepiaza. Cp. Renaud, Lehrbuch des ge-
meinen deutschen Civilprocesses,§ 78.
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ONYCTATH TO HIA XPYroe AOKa3aTeIhCTBO MOCTO0 Hpa-
Ba—3T0 Moe uacTHOe XbJo; BCAKOE HempomeHHoe BMb-
IATeILCTBO CyAa Bh AEI0 3amATH MOEro 4YacTHArQ
mpaBa ecTh HeywbcTHOe orpaHEYeHie pacmOpaXeHld
myb *). Kpowt roro, «rpaxjanckia OTHOMEHid COCTAB-
I410Th OAARadmyi0 oGCTaHOBEY XHW3HH Ka®IarQ Iu-
na; mponecchk Golte mim MeAbe pasofiaiaeTt 3ITOTH
COKPOBEHHHH WPLIOTH, Bh KOTOPOMS NPIOTAIOCH A
abitersyers ammo. Ho rakoe paso6iavenie uacto GH-
BaeTh BpeJHO JAA HEro, MOJAPHBAETH €ro XZDeJHTS,
PasCTPOHBAeTH CeMeiiHoe coriacie, pa3pymaeTh Xo-
. 34@CTBEHHHA IPEJUpIATIA A T. H.» ). ¥®Ee 1m0 ITO—
My OXHOMY coo0paEeHI0 cyje6Haa BIACTh HE NOIAXR-
Ha ex officio oTEpHBaTH mpomecca, H, 0 HAYATIH ero,
He AOIZHA BHIXOJIATh 3a mpeibiH Boiu ¥ Hambpe-
Hid 3aHHTEPECOBAHHHXE CTOpoHb. M Tak®b, mpomeccs
rpaxjJaHCKl# JOIXeHL OHTh OPraHA30BaHDb IO COCT-
3aTelpHOMY npuHOEny. (COriacHO TakoMy TpeGOBaHIIO
COBPEMEHHHA 3aKOHOJATENbCTBA — OTEYECTBEHHOE H
HHOCTPaHHHA °)—BbH OCHOBY IpaxJaHCKaro CyJompo-

6)«Das Processobject ist Eigenthumder
Parteien.. Sind die Parteien aber Herren des Process-
objectes, so sind auch sie allein berechtigt zu bestimmen,
wieihre Sache verhandelt und dem Richter
vorgelegt werden soll Das beijzt: die Parteien sind
domini litis. Das ist der oberste Processgrundsatz. Mittelstaedt,
Processgrundsitze, 68. _

7) CM. Kypcs rpampaHCEArO CyXOMPOHSBOACTBA, MaiH-
mena. T. 1, 352 crp. ,

8) Hckawuenie cocraBigers JHMbL OPycCEil rpamjias-
ckifi mpomeced, raxB X0 CHXB> HOPD ABAAETCA LOCHOACTBYDIIEMB
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A3BOJCTBa IOJAraloTh COCTA3aTEeALHOC HAYak0. IT0
HAYalo B JOJAXHO CAYEATH PYROBOAAMEI0 HATHIO IPH
paspimenia npo6ireMb, BXOAAMAUXH BH EpPYrs Hame-

crBxcTBeBEHH NPHHNEIG: 3T0 OTEPHBaercA H3H NBaaro paxa
crateff, Bb CHIy EOMXD CyXb BB IpaBl He OrpaHAYHBATECA
MaTepiaioMD HpeAJOEEHHHMs CTOPOHAMHA; OHB CaMi Co6Hpaers
JOEa3aTelsCTBa, MOEeTh ex officio wmoTpe6oBaTh BHEAYH OTD
TPeTHAT0 IANA WIH OT'h TAZKYmeHcd CTOPOHH EAEOr0 YrOZHO
IOEYMEHTa, €CIH TOIBEO OHD EameTcd ey mvBomams Bb 1Bak
3HaYeHie,—NPEAJOEHATH CTOPOHAMS Kagod YroZHO BOIPOCH H
r. m. Cu. Allg. Gerichtsordnung. Einleit. §§ 7, 17. Tit. 10
§§ 91,94, 101. Tit. 13 § 26. Ha npakturd, oxuaro xe, u
sxbch molozemie cyla omperbagercd €OrJacHO €OCTH3ATEILHOMY
OPHENARY, T. €. CYAb OCTaeTcd Bh mpeiBiaxs sagpiemidi cro-
POEB H Ha OCHOBAHIH 3THX'> MOCIBIHHXD MOCTAHOBIAETH CBOE
phmenie. Cp. Buddee—Die Grundsitze des heutigen preusz.
Civilprocess. und ihre Anwendung. 72 pag. Hecoo6pasHocrs
cxbacTBeHHaro HavaJa Cb OPHPOJOI IpeiMeTa Tp. Hpomecca
H HeODEMBHEMOCTH 2TOTO Hagala Eb mocabpueMy ACHO COSHAHA
COCTABHTEJAMH HOBAr0 IIPOIETa OGMIErepMaHCEAr0 YCTaBa Tp.
cyxonpomssojcrBa (Entwurf deutschen Civilprocessordnuug.
72 TI.), BB OCHOBY EO€ro HOIOXKEHD COCTA3ATENLHHH NIPHEMEND.
Cu. §§ 115—146. Ho ecam mo oTHOmMEHI® Eb rpakIaHCEOMY
nponeccy caBacTBEHHOE HAYAXO HPA3HAHO BCIOAY HEIPHTOXHHMD,
TO Bb YrOIOBHOMB mpomeccB, HampoTHBB, 3T0 HaYaxo HO BCEMB
COBPEMEHHHM'® SaEOHOJATEIbCTBAMB (33 ncn.z:memeu'b passB
Amrziiickaro) myters rocmogcrsyomee 3mauenie, IIpaBxa, uro
u 38Bch (BB yroaoes. upom.) yaepmHBaeTCA UPABHIO: NEMO
judex sine actore, (X0T4 W He IPOBOZHTCA CO BCEH CTPOTOCTIDD,
Takb, HAamp., Y Hach BONPOCh O HpeaHiA YrOJOBHOMY CYAY,
cabaoBaTessHO 0 CaMOMB OTEDHTIH CyAe6HO-YTOJOBHATO IpOLeC-
ca, pbmaerca mpE yuacrim caMoro cyxa, EMeHHO CYX. DANATH—
cr. 534—539 Ycr. Yroa. Cyx.), HO, 3aTHM'B, N0 OTEPHTIH HpO-
mecca, CyXh He. CBA3AHD 3aABIEHIAMH CTOPOH’D, EAED 3TO MH
BHAEMD BB rp. mpomecch. Hanporuss, OHSG MOZKETs mHpexaa-
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ro macrbgoBania 06b o6rewbt phmenia u 3agomHOR

cagx. [IpmcrynmaeMs kb mepBo# msbh HAXH: BA Kakie

BOIPOCH npocThpaerca phmalomas 1kaTearrocTs cy-
ja B rpaznasckoms npomeect? Ilpm cwtrh yrasam-
'Har0 UpHHOANA, MH NPAXOJEMB Kb cabiyiomeny pi-
menil0 HacToame#dl NMpoOJeMH: BH KaxEIOMB OTABIB-
Homb caydat pbmarnomas nbareibsocts cyla mmbers

raTh CTOPOHAM’> Eakie yrofHO BONPOCH, JEIb OH ypasymBrs
MaTepiaibRY®D HCTHHY B ABab; caMoe mpusHaHie MOACYAAMATO
He HCEANYaeTh BO3MOEHOCTH JaisEbiimaro wacabiomamia, ecam
oHo (mpusHaHie) Bo3GyEiaeTs Bb cyxh commbmie. Cwm. mamp.,

IIprio-
sKeHie

npuAng-
noa.

684 m 681 cr. mamero Yer. Yrox. Cyx.,—268 u 269 cT.

®pann. Yer. Yr. Cya. Exsamm BosM0o®HO OTpHIATH mbaeco-
006pasHOCTb TAaEOH OpraHH3AIliM YrOZOBHArQ HpOIeCCa H IOXHOE

coorbrersie ea mpupord mpeimera, cb komMB mMBers 1Bao

3TOTh Opouecch. Ecim 9acTHHA TpamjgaHcEid mpasa, mpecrb-
AyeMHA BB .rPaEJaHCEOMB mpomeccB, cocrodTd BB CBOGOIHOMB

pacnopsEenin cy6beETOBh HX'B, TO, HANPOTHBD, HPABO HAKasa-

Hi#, mpEHalJeEamee rOCYyAapcTBY, OTh HMEHH EOGr0 Bejercd
yroaoBHHi# mpomeccs, He €CTh IpaB0 (aEYALTATHBHOE; IOCY-
XapcTBO ofssasko uUpEMBHATL HakasaHie EO 6CHMZ  6uNO6-
NUKAMD npecmynuwuzs Onanid, UpOE3BOID 31bcer He MO-
®ers aMBre MBcra;—cb Ipyro#i cTOPOHH B OGBHHAEMHE e Mo-
acems 0doGposoasko, Gess ABHAcTBATESHOH BHHH, NOJBEPrHYTH
ce6a yroaoHo#l EapB, caMb OTEasHBadch OTH CPEJCTBD 3allH-
TH, B60 OHD He MOZETHb OTEA3aThCA OTH THXD mpapb, IOTEpA
KOHX> CBA3aHA Ch HaEasaHieMd (TAEOBH HpaBa COCTOAHIA, Mpa-
BO Ha cwoGony, &a3Eb). [Ipm TaroMb cBoficreB mpexMera yro-
JAOBHATO IpONECCa, OYEBHAHO, HE BOSMOKHO NOXOZHTH BB €ro
OCHOBY COCTH3aTEIbHHA NDHHOANG, T. €. CBA3ATH CyAH BOJIEHD

H HamBpemiems CTOpOED; HANPOTHRD HEOOXONHMO JATH €My

mpaBo ex officio BOCHONHATE JNAHHHA, HMH OpeJI0EEHHHA, H
BATH HHOTZa 3a NpexBIH BOIH CTOPOHB, eCIH TOrO TpeGyerd
HHTepeCh MaTepialbHOR RCTHHH.
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CBOHMT NPEJMETOMT HCEIIUYATEIBRHO TO NPaBo HIH
10paAYecKoe OTHOMEHIe, EoTopoe npecabayeTs acrens
Bb JAaHHOMDL mpomecch, m6o Ha HEMB COCPEJOTOUYA—
BaeTCA CHOPH CTOPOHB, OHO- NPEJCTABIAeTH €060I0
TOTH punctum controversiae, paspbmerie kKoero crTo-
POHH OEHJAITH OTH CyJa X Ha KOTOPHHA Hampasle.
HH BCh NpHBOAWMHA WMH JOEa3aTeIbCTBa; BCH X6
.OCTaJbHHE BONPOCH B0o30y&IalOTcad BE mpomecch He
caMg no ce0b, a Jumbp 10O CBOEH CBA3M CB ITHAMB
COOPHHMB NYHETOMB, a NOTOMY OHA He phmalior-
cd, a TOIHEO Pa3CMATpHBAIOTCA CYIOME.-Takmms 06-
pasoms, cyiAb> He pbmaeTs o gaymaxs, A3H KOEXD BHs
BOAMTCA HCTHOMD CIOPHOe IpPaBOOTHONIEHIE; eMy He-
00X01uM0, KOHEYHO, YAOCTOBEPHETHCA BB CYMECTBOBA~
Hiz 9TAXD (PAKTOBD, HO phmaers 6FH TOJBEO O Ipa-
Bb. Touno Takme cyns me pbmaers o ropuduueckoms
OMNOWEHTY, COCIABAATOUEIHD NPEONOIONCEHIE NPGEA, N Pe~
cIblyeMaro MCTIOMT °), a PaBHO M O RPG6ATs OM-
émuuKa, TOLIeRAIAXE O00CYEJEHI0 cCyAa MO MOBO-
ny mcka; '°) Bch 3TM BOHPOCH BBOAATCA BB MPONECCH

9) Takoe ycioBimBabmee 3HaveHie AMbers, HANPHM., POA-
CTBO JJ# 0043aT€ILCTBA JABATH AJAMEHTH,— COOCTBENHOCTD IXA
npeAialsHArO0 CEePBHTYTA,—IHYHOE TpefoBaHie XIA 3a10roBaro
opaBa H T, IL

10) Phmaa Bompocs o mpaBB mcrma, cyxs He phmaers
o mpaBaXb oTBErumEa. H3%b 3T0r0 moxomeHia He COCTABIAET'B,
EOHEYHO, H3BATiA ciyuait Bcrpbumaro mcka; paspbmasa serphu-
HHE HCEDB, cyI5 pbmaers He 0 mpaBaXb OTBBryHEa, a O mpa-
BaX’® HCTOA, HO0 mpexHi#i oTBBTUYMED BHCTymaeTd 3ABCh yme
Bb POAH HCTIA, HEPBOHAYAJILEHE ke HCTEN® QYHrHPyeTds Eakb
orsbrumks. IIpE BerpbumoM® HCEB MH EmMBeMs COOCTBEHHO ABa
COBEPIIEHHO CaMOCTOSTEIBHHX'h> CIOpa O mpaBl, EOTOPHE TOAb-
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- He caMm no ce6b, e c¢b mbiilo WX OEOHYATEIBHATO
pasptmenis, a Jamp o MOBOAY cmopa o mpabh, mpe-
cabayemons mermoms ''). Beero membe cyxp phma-

EO BEBIIHAMT 06p430MB COCANHeHH BH OJHOMD NpOE3BOACTBE;
Eal)ad CTOPOHA ABIgeTCA S3TBch W BB POIH HCTHA, H B POXH
orebTYHEa:«... nec quisquam praecipue reuws vel actor intelli-
gitur, sed unus quisque tam rei ‘quam actoris partes sustinet
(6ai. VI. 160) Cp. rakzme Pllanck, Die Mehrheit der Rechtss-
treitigkeiten, 130—131 p. Hanpormes, abiicrBaTeIrHOE H3BE-
Tie B3> Hamero moJOXeHiA ofpasyerh, BO 1-XB, TOT® CIyuah,
EOPXa NpaBo, mpecrbiyewoe BCTHOM'B, WMBeTD HCEIDYATEAHHYD
NPHPOAY, TAED YTO HPAHAZAEEBOCT] €ro OXHOMY JHEY BCEXN-
9aeTh BOSMORHOOTH CYMIECTBOBAHIA €ro Bb JPYToMB (TAROBH
- BeIHHA OpaBa); Bb 3TOMD CAyval mpucyxiemie mpaBa HCTIY
3ag1vaers B% ce6h memsGhikmo orpunamie er8 BB IENE oT-
pbrunEa (mogpo6Eke 06% 3TOMT CM. HHZE); BO 2-XB, 70 UCKUMD
ompunamexssums (actiones rescissorine,—de wmullitate) cyas
TOYHO TaExe phmaers u 0 npasd orebrumea. OTIHYETENHHAX
YepTa 3TEXS HCEOBD T&, TT0 HCTeND apecabyyers siber mspher-
HOe NPaBOOTHONIECHIe OTPHNATEIPHHM'H NyTEMD, T. 6. AOMOraer-
ca Ha cyAB, 9roOH mspBCcTHOE HpPaBO OHIO #He nNPU3NANO B
" xunB oreBrumEa ¥ TEMT CAMHMT OPHCY&EIEHO eMYy—HCTIY.
Taks, ocnapusag xbficTeETeAHOCTS 3aBBMmaHis, HCTEnD (HacxBA-
HEED IO 3aKOHY) AOMOraeTcd, YTOGH CYAL He npussass OT-
pbrunga macabiHEEOMD H TEMD CAMHMD OpHCYIWIBH HAcCIBA-
CTBO eMy—HCTHY.

11) Huoe xbao »% yroaosHoms mpomeccB, rxh rocmox-
erByerd crbacrBeEN# DpPHIEES B rAB cyas, He GYAyTH CBE-
3aHs BOJEH CTOPOHD H NONOJHAA ex officio XaHBHSA, WMH npel-
JOMEHHHS, CTPEMATCA PACEDHTh MaTepiaibRy® BCTHHY; BeB
BONPOEH, EOTOPHe B3cIBAyMTCA CyZoMd BB ITOMB nponeech,
CyTh B TOXE BpeMa 00beETD phmenia u sagornofi caxn. Copasen-
XuB0 roBopATH Zachariae: Les tribunaux criminels ont mission
de decider s’il existe un corps de delit, si I'accuse ou le pre-
venue est auteur des faits, quilui sont repproches, si cet faits
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eTb 0 00Ka8aMEACM6GLs, KOW NPABOJATCA HCTIOMD
L4 ONpaBlaHid WCKa B OTBETYMKOMS BB MOAB3Y CIb-
JaHEHXD EMb Bo3pazemidi. Thxe camma aoxasarens-
CTBAa MOTYTH GHTbH OIpeJCcTaBIeHH 1m0 HECKOabKAME Ib-
JaMb, H, OTBEPrHYTHA Bh OXHOMB mponecch, oHE Mo~
ryTe OHTH NPAHATH Bb IPYTOME. '
O6pamadcs Temepp Kb BHIENPABEJOHHOMY
npanbpy, HaX0JdMB, YTO CHODHHE NYyHKTH, pasph-
INeHid EO0ero CTOPOHH OZEHJIANTH OTh CyXa, 3aKII0—
yaerca 315ch B Bb YeMb HHOMB, Kakb Bb YTBEDER-
JaeMOM® HCTIOMD mpaBl TpeGopamia niaTexa m3ph-
CTHOH JeHeXRHOX CYMMH OTH JaHHaro oOTebrumka.
Uro6x mocraHoBETH phmenie 06 sToMsb mpask, cyan
m3cabiyers MHOrie Jpyrie BONPOCH, HO TOJXBKO #%3-
candyems, pbmaers ®e oms He Gorke, Kakb 00% yEa-
sasgoMt npasb merma. Takmmb o6pasoms, BOmpoch 0

sacrbrosamig A no cweprm C, o ¢akrh 3aiima, cak-

sagaaro B y macatnozarenra C, m mpouie BompocH,
3aTpOrHBaeNHe BB JaHHOMDb Tpomecct, ocraorea oT-
EPHTHNA B OryTh GHTh BB mocablcTsin mpeime-
TOMD HOBaro OpoNeccyalbHAro CHOpa; BO3pameHie
saxoHHOA cmin 31bch He mwbers mbcra. Orpbrumss

lui sont imputables quant 4 'application de la loi penale et
enfin s’ils preséntent les caracteres requis pour motiver 1'ap-
plication d’une disposition quelconque de cette loi. Les de-
cisions qu'ils rendent sur P’une ou l'autre de
ces questions jouissent d’une maniere ab'so-
lue et 4 Pegard de toutes personnes indistine-
tement de l'autorité de lachose jugée. Cnm,
Aubry et Rau, 5 t. 793 p. Cours de droit civil frangais.
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MOXeTh Bb JaHHOMB cayiab ocmapmBath BCH o03HA-
YeHHHE NYHKTH, NPOTHBONOCTABATH HCKY TO HIH ApYy-
roe caMOCTOATeJbHOE BO3paEeHle, HO Bce 9T0 Ib-
IaerTcd ¢b IbIilo yerpaHeHia mcka,—He Goxbe Toro.

Wsn crasamHaro camo co00l0 OTEpPHBAETCA Ha- lniawo-
me mEbHie MO Bompocy: MOTHBH phmenia BXOZATD JH phwenis.
_Bb_ 3aKoHHYIO .cany? Ecam moxs wmormpawm pasymbrs Yiemie
Bck 1B coobpamenia cylna, myTeMb KOWXB OHB DPH- g xpara-
X0JATHb KB pbmenio o moirexamenms npasb mcTHa, X4 ero.
TO OHA KOHEYHO He IPMYACTHH 3aK0HHOH cuxb. Sxbeh
MH oJHaKo BcrphuaemMca ¢b Bo33phHIEMT BECHMA MHO-
raxb nmcarTeled, KOTOPHE pacupocTPaHAITH 3aKOH-

Hyl0 cuay Ha MoruBH pbmenid. Bo riasb mx® cro-
At CaBWHBE, yueHie KOero TOITOMY 3aCIyRHBAETDH
Grmxkaitmaro pascmorpbmia (Syst. VI, § 291).—He-
XOMHOI TOYKOH X114 CaBHHBE CIYRHTH o0mee Coo0-
a:EeHie O Ha3HaueHId HHCTHTYTa 3aKOHHOH CHIH.
ocrbiHEee cocTOATH Bh TOMB, YTOOH coOIepxkaHie
pasb HOCTAHOBIEHHAr0 IpATOBOPa Pa3cMaTPHBAIOCH
Bb MOCTHICTBIA Kakh HCTHHA, HEMOMJeRAMad OCHa-
pusario. Ho pbmenie, B3aToe camo mo ce6b, Gesn
MOTHBOBL, OCTa€TCd COBEPMIEHHO TEMHHMbB; 00X0J1d
AXb, HEBO3MOEHO ompejbiurs—paspbmens am jJaH-
HH# BONPOCH, BO3OYEIEHHHH Bh NO3AEbAmeEM® mpo-
necch, cocroaBmmMca Hpexkie UPEroBopoMb. Taks,
Hamp., 1m0 HCEY O COOCTBEHHOCTH CYIDL OIPaBIalb
orpbrunka. Takoe pbmemie Mmorao cocrodarsca Him
IOTOMY, 9TO HCTENH HE J0Ka3alb CBoed COOCTBEHHO-
CTH, HIA OO HeJocTaTEy BrafbHiA y orebrumea, mim,
HaKOHeN's, 0 JOKa3aHHOMY NOCXbIHAMT TOMY WX JpYy-
oMY CaMOCTOATEIFHOMY BO3PAEEHii0, HAIP. YTO CIOPHOe
nMbHIe 3a]10KEHO, CIAHO BB apeHly eMy—oTBBTUmKY I
T. II. YTOGH 0TBEPrEYTH HOBHI HCEH O TOH &€ COOCTBER=
HOCTH, HEO0XOJMMO 3HATH, HA KAaKOMD HMEHHO OCHO-
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BaHIA COCTOANCA WPEXHIA ONpaBIATEAbHHE HPHIQ-
Bops. Toumo Takme, Gyle HCED W3h 0043aTOILCTBA
OTBEPrHYTH CyIOMB, OCTAaeTCA HEH3BECTHHMD—IO0TO-
MY JA ONpaBIaH® OTBETUAEE 9TO OHE JOEa3alb yo-
JaTy IoAra, HAA Xe HO YBaXKeHHOHA CYZOMD exceptio
compensationis, ama :®e Bs crbicTeie HEHaCTyILIEe-
Hid Cpoga Hcmoamenia o6asarexnctsa. Commbmie pas-
phmaerca TOIbEO IyTeME m3CIbJ0BAHIA MOTHBOBE IpH-
roBopa W IEmMb mpa mocpeicrsl sroro micabroBaHia
BOSMOEHO BD mocrhicrsim cabiath yuorpeGiemie H3h
3aKOHHOW CHIH cocrogsmaroca pbmema. Orciofa
sakriouaeTs CaBgHEBH, 9TO 3aKOHHAA cHIA JONEBHA
o0HAMATH H MOTHBHW phbmemid, T e., uro mocabaHee,
Bb CMHCIB mpuuacris 3akoHHOH cArb, NOAEHO OHTH
pascMaTpEBaeMO He WHaue, Kakb BB Hepa3pHBHOH
CBA3H Cb NPH3HAHHHME MM OTBEPrHYTHMH - CYAOMB
IOpPEJAYECEAMA OTHONICHIAME, OTH KOHXD 33BHCHTD
9ACTO NPaKTHYECKad UacTh phmeHia—oOBAHEHie HIH
onpapfamie orsbrumga. Br sToM® cMHCAt B3ATHE
MoTHBH, CaBHHBH HA3HBAETD 9JCMEHMAMY . CIIOPHATO
I0pAARYECKaro OTHOmeHid H (pasphmammaro CIOpt)
IpArOBOpa: 9TH HIeMEeHTH pbmeHid BXOZATH Bb 3a-
_KoEHYI0 cmxy. Takams o6pasoms, Bb BHmeNpaBeje H-
HOMB CIyYab BWHIMKANIOHHAr0o HCEa BB 3aKOHHYIO
cuny, 10 mabailo CaBEEbA, BXOAMTDL NPH3HAHIE HIH
OTpHIaHIe CyloMb coGCTBEHHOCTH, BiajbHid, faxbe—
7oroBopa HaiiMa, 3a;orosaro mpasa. IlpuHATHME BB
yEa3aHHOMB CMHCIE saeMenTamt phmeHla mid MOTH-
BaMb 00sexmuskbins CaBHHBE OPOTHABONOJAraeTh MO-
THBH CyOseKmuenbie T. €., T5 JaHAHA, HA OCHOBaHIH
. EOMXD CyAD UPHXOJUTH Kb NpH3HAHIO HIA OTpH-
IaHI0 Ha3BAHHHXH DIEMEHTOBS. JTH Hmocabimie mo-
TaBH (CYOLEETHBHHE) He BXOZATH BL 3aKOHHYIO
cmy.
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Hesasucamo ot mpmBseaeHHAro cooGpamenis, Ca-
BAHDBH, 114 ONPABJaHIA CBOEro MAbHIA 0 3aKE0HHOH CHIL
MOTHABOBS (00BEETHBHHX'D), CCHLIAETCA HA CAMYI0 32121y,
EOTOpYI0 npA3BaHa npecataosars cyae6Has BaaCTb. ITa
3ajia¥a COCTOHTH BB TOMB, UTOGH, BB c1yyat Bo3HAKMIA-
r0 CIOpa O TOMD HJIM IPYroMDb NpPaBOOTHOIIEHIH, Om-
peabants, mpEsecTH Bh H3BbCTHOCTH, QHECEpOLATH
nocrbiEee, Takb 9TOGH OHO, mpH coxbiicTBim HHCTH-
TYTa 3aEOHHOH CHJH, HE MOrI0 yxe OHTb HpeiMe- .
TOMB HOBaro cyleGEaro mpomecca. Ho cyzs Toraa
TOJAbEO BHIONHAETH YKa3aHHYI 3ajadly, Korja mocra-

HOBAAeTH phmenie 00 dneMeATaxs CHOpHAro WpH-
mmueckaro orgomenis. He cabayert ogmako -®e Ay-
MaTh, IpHGasaders CaBmEbH, UYTO CYIH KEOGX00UMO
doaaxcens pbmats o BekxDb dieMeRTaXD CHOPHArO mpa-
BOOTHOIMIEH1A; OHD TOJBKO Moacems phmarh O HHX'®,
W TOTOMY BCe TO HAJUEEHTH CYHTATH pLIIEHHBING. O
YeMb CYAH rompas moCTaHOBATH phmemie.

WNanoxennoe yuemie CapaBBE CIyEHTH leqmnn

IpAMEpOME: MATKOCTH NIOCTpOEHid, Kb KOAMD IPABO-
IATH MEeTONh, NIpAMGHEHHHWA >TEMDL NHACATEleMDb H 10
CHX'h NIOPb HpAJAraeMui GOJLMHAHCTBOMD IOPACTOBD
ED yYeHli0 o mpeabraxs 3akoEHOH cmIH. CaBHHBH
- 0CTaBISeTDH HDb CTOPORS IbAHA XapakTeph COBPeMeH-
Haro rpaz1agCKaro mpomnecea,—cocr4sareibHNA IPAH-
IA0D, JeXamid BL OCHOBE _mocabararo; phbmenie Bo-
Ipoca OHb BHBOJMTE & priori msp 00maro HOBATIA
‘0 Ha3HAUeHIM WHCTHTYTA 3aKOHHOH CHIH H 3aJaud
cyle6Eod paactd. PascMaTpmpas 6amme ero yuemie,
MH Ope&je Bcero HejoyMEtBaews, moueMy coiepzamie
«pbmenia» cBoJATCA y HEr0 Kb IPOCTOMY OGBHHEHIN
HIA oUpaBiaHil0 oTBbTYAEA, Bce e OCTaJbHOE OTHe-
CeHo Kb «MoTHBaME». Kenm cabaopars Takomy pas-

TPaEAienil0 HA3BAHHHX'D NOHATIH, HEOOXOAHMO NpH3-
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H4Thy ROHEYHD, BAKOHHYK CAIY OMNGCMY 33 MOTHBAMA,
T. 6\, IOCKOABKY BB HAXG paspbmiaerca caMui BO-
npoch 00b HCEOBOND UpATHA3aHiE, HO CapudbE Ha
9TOMT HO OCTAHABAWBAETCA; OHD pPACHPOCTPAHAOTDH
ee Ha Belh, 1O ero BHpaEeHiw, 003ekimueNvie MOTHBH.
Ocaosanie, B9 1-x5, T0, 4T0 WHA % He GYAOTH KOCTETHY~
TO Ha3HAYOHIC WHBCTHTYYa 3aEOHHOM CHIE—yCTpPAHE-
Hi¢ HOBATO BPOLECCyAILHATO CIOPA IO TOMY &6 HpOk-
¥e1y. Ho eoxm copapefamBo, 9TO GTBOPrEyTH NO3A-
ghiimili BeKL, BAED y&e PHICEAHE, BOMOBHO TOAb-
RO WOID YCAOBIEMD M3CABAOBAHIA THXD MOTHBOBE GO-
CYOSBIIRNOCA HpHUrovopa, sod Cap@HBE HAZHEPAETSH
O0LCKTHBHEIMA, TO QTCIOa OXHAKG BE BHTEKAOTH, UTO
9TH MOTHBH ROABHH OGHTh HPHUACTHH 3aKGHHOH CH-
at. Iloromamt, uro npemmili WCEs 0 0OOGTBOHEOCTE
noToMy OHAB OTBEPIHYTH, YTO OTBBTIHED HE BAa-
1b1s BREABOApYeMol0 Bemiio, UrobH cyIATH—MO-
®eTb AU OHTb YCTpaBeHH HOBHA WCKD © TOH &e
co0eTReHHOCTH 9pe3d exC. T. judic , KOHQUHO, HEOO-
X0IUMO 3@ATh MOTHBL OTER3a 0[O0 HEPBOMYy HCKY, HO
BETS Bee0X0AANOCTA Pady 9ol 1ROKSKO JOBOATD 38—
KOHHY# €dIy HAAHHOMY MOTEBY (BB anaeneanou
apanbpb—nesragbaio orpbrumsa) '*). Croap &e wa-
Jd0 oupasINsaers> mabaie Cap@abd H Apyroil apry-
MeHTH BALAYH, KOTODYI0 NPH3BaHA Hpecibrosarh cy-
Be6mas BracTh. Cynn GeacHopHO 0GA38ETD paspbmath
BOGHEEAIOTHIG CHOPH O YAGTHHX®S HPABOOTHOIHEHILX'H,
#0 BT KaLOMb COOCTE6HHO -G0BENE HOCTAHOBEACT-
cil phbmesie, . €., OTHOCHTCA J¥ OHO TOIBEO &b Bo-

12) Tarosty ychoewin wpormsopbumro b Yyie to bes-
TabfEok ‘peshao, tTO ‘HOBOMY HCEY A ‘romy Re orshidmry,
iitfh MRy, HOYIPOMARTS oo. T. j. :
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npocy o npash @orne, nam e DPOCTEPAGTCA H HA
Ipyrie RYHKTH, OGCY®IaeMHe CYXZOME IO WOBOAY
JaBHAro enopa—aTO OYBIOAL HO OTKPHEAETCH B3
OTS8}ICVGHHAT0 HOHATIA 0 3a3aul cyne6moN paaorm '*).

Jdio6onuTeo, wro, BHEOAA BAKOHHYI OHIY MOYH-
BOP: (OOLOKTHBHEIXD) H3b HOHAYIA 00A33HHOCTH, EOr
TOpYI0 NpU3BAHA BHEOAHATH Cyle(Had Bha¢rs, Ca~
BAHBW BD TOEG BpPeMd POBODHTD, UTO 6y1y BoBCe HBTE
#600x01uM06TH DPBMEATE 0 BCEXT 5JA6MEHTAKD CHODHA
10 {OpH M YLCKAN0 OTHOMOHIA, 9T0 OHD TOJIBLKD MONEMS
pbmare o Auxt. Tagawi o6pasoms m 3pber gamb~
saerca petitio prineipii **). Ho crasews ma TOUKy
spbria CabWEeE B mocMoTpuME, Kakid HocxbicTHg
BHTORAAM OH A4 TAKYMAXCA CTOPOHD HIB BpwNb-
BeHId €r0 TOOpiH «3aXOHHOH ONAH OOHERTHBHHIT WO~
tuBeBb>. llo BOBY O mesmaumvesnmodi oymwt '/, o~
BIPUBKS OTPHIAETH CYMOCTBORAHIE TAaABEATO TPEGO~
safid, POBOPETS, UTO OB% HE IOJMEADL HCTNY U Co-
Maro KannvTala, H0 B> BHIY HAYTORHOOTH TPECyeMol
BR 3TOTH P13D CYMMH, He Hamiels HYRNHND T0X-
APDEHABATH CBOGIO BO3PAXEHIA, @ KAKD UPH COCTAIA~
TOJLHOME Xapakteph npomecca, eyis uwe pb npanb
CaNs co6EpaTh NOKA3aTEALCTEA, TO BO3PAKEHIS: OT-
BETAHEA TPH3HAHO HE OCHOBATEIbHHMDE M HAOKEL NpH-
oymiens acruy. Temeps ogsbrimgs y3maéen, aro m

YT

13) HaraisgeuMb XOEA3aTEIECTBOMB TOMY CIYKHTD HpH-
uBps Griolet (L’autorité de la chose jugée, 8 p.) 'EoTOpHI,
HCX0X4 H3D Tor0 Ee OTBICYCHHAr( IOHATIA 3ajavyd Cyja, Orpa-
HFYABAETH, OFHAEO &6, phmaomyo 1BareibHOCTH ero BOMpOcaMH
npaBa, MexAy ThMBs Eakb CaBHHBM pAacHpOCTpaHAETH ee Ha
¢agra (mamp. Biaybmie orpBTYMEAR NpH BHHAUEANiM CcOOGCTBeH-
EDeTH). ' o :
14) Cp. Kriiger Processualische Consumption, 183 p,
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BOIPOCH O rIaBHOME TpeGoBaHIE paspbment okoHYa-
TEAbHO H UYTO OHBH 0043aHb YIIATHTh W CaMH# Ka—
marars. Aim cyns oTeasans mo HCKy Hacabimmea,
IpeJbaBIeHHOMY Kb IOIXZHHEY Hacabaojarend, mpa~
3H3BMHA HEJIOKA3aHHHMD JEIHTHMANIOHHHA NYHETH
(aro merenms npbicTBUTENbHHA HacIbJEWEKT yMepmaro
kpeaaropa). Ilo yuemito CaBmmbE mormGaers Temephb
IId deTna Bedkii HOBHE HCED 0 Bacrbicreb. Takm-
¥d nocabicTeiamm, o EodX®s HoObEJeHRaa CTOpOHA,
BCTynad  Bh Hpomecch, Be HMbIa @ IpejuyBCTBid, HE
ACYEpIHBAIOTCA NPAKTAYECKIA BEYA00CTBA, BHTEEAI0-
mid )14 TAKYymAXCA CTOPOHD M3F UphMbHeHia Teo-
pin CaBumpr. Ecam 6n MoTHBH phmemia BXoJmiH BB
BaKOHHYI0 CHIY, TO CTODOHA, NOBOJbHAd CaMHMB ph-
MenieMs, COCTOABMHAMCA Bb HH3MEd MHCTAHIIN, OH-
Ja OH BHHyXJeHa, OAHAKO Xe, XOIATaiCTBOBATH BB
anneiianionHons cyib o6n ormbat sroro phmenis,
6yze OHO BH MOTHBaXb JJId Bed He(IarompiaTHO.
Taxw®, ecim 6u BB mpomecct 0 coGCTBeHHOCTH HCTEND
yTBEpEJaIcA Ch OJHOH CTODOHH Ha JaBHOCTHOMD
BiankbHim, ¢b Apyroi—ma npash HacabicTsa BB cHop-
HOMD uMbHiM, W cyAb mocablBee OCHOBaHIe HCKa OT-
Beprs, He NpU3HABMHA HCTHOA B KadecTsh Hacabimm-
K3, a 10 OepROMy—IpHCYARID HCKB, ACTEND BCE-KE
CTalb OH aNnmexrIrpoBaTh, AAOH HE YTPATHTH POMORK-
HOCTH UOpeIbABATh BHOCTBIACTBIE Kakodi 1mGo HO-
BHI ACK'> BT TOMD Xe kauectsh Hacabammea '*). Kpowd

15) Cp. u Pfeiffer, Archiv fiir Civ. Praxis, t. XXXVII,
262 p. ‘ '
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TOr0, Ch HpaETHIECKOH cropoEH Yyuemie CapHHBH-
npeiCTaBideTth eme OJAHO HeYX0o0CTBO, BHTEEAIOMee
A35 JONYCEaeMaro MG NPOH3BOJa cyAa mo ompenk-
Jemi0 Bb KamIoMB OTIbIAbHOME cayial o6nema siae-
. MeHTOBD, HOjJexamuxb ero pbmeniio. «PhmenHEME
HaJJeXATH CUATATh BCE TO, 0 YeMB CYNH XOTHIE HO-
CTaHUBHTh phmenie»,—HO N0 EaEHMB OPH3HAEAMD
MOZHO onpeibanTs, 0 9éup HMEeHHO XOTha® Cyxs ph-
muats! CaBEEBA NpejiaraeTb BHOCHTh OOBEKTHBHHE
MOTHBH BB camoe phmemie, HO W OHB YyBCTBYOTSH
HeBHHOJBAMOCTH CBOEr0 NpeJIoEeHid, 10 KpadHed Mb-

t, no orsomeriio Kb cloxHEMD Abaawms (374 p.).

agoHeN'h, npoTueh CaBUHBA I'OBOPHTH yX&e H TO 00-
CTOATeIBCTEO, YTO NPHHAMAA KOHCEKBEHIIH CBOEro
yueHid, OHb CTAHOBHTCA Bb IpordBophuie cb caMHND
co6olo. 3% rteopim ero cabiyers, d9ro ecim CyIB
0TKa3albh IO HCEYy O COGCTBEHHOCTE HAa TOMB OCHO-
BaHiA, YTO OTBETUHED J0Ka3alb NPAHALICERHOCTH 6MY
CIOpHATO IpeJMeTa, TO O3HAYEHHOMY MOTHBY NpH-
-HalJIeEHETH auctoritas rei judicatae. Orpbrumes Mo-
xeTb BboocxbicTeim, Oyle cOOpHAd BEmb CIyuYaiHO
nepeiiiers Bo Braabpie merma, nOTPe6OBaTH ee OTH
mocabiEAro, CCHIadch Ha HpexHee phienie m 3TEMB
ycTpanad HOBHE cmoptb o Bedl. TakmMb 06pasoms, on-
paBiamie orpbrumka ofpamaerca Bb O0BHHEHie HCT-
na. JTy KOHCEKBEHIi JONyCEaeTh B caMb CaBHHBH
(366 p.), wexay Thtws, #a crp. 320 0HL roBOpHTH,
YT0 OmpaBlaTe]bHHH IPHroBOpPE: Beerja mMbers oJHO
OTpHUIaTeIbHOE COJZePEAHIO; NOJOEATOJILHOE XKe NpPH-
'3HaHie IpaBa bBH JEOB OTBETYMEA HE MOEETH 3a-
RII09aThCA BB HEMb,—YTO, KOHEUHO, BIOJHE cipaBei-
1mBo, #00 Bchk Bo3pameHia orpbTYMEA HANpABAAIOTCA
TOABKO KD YCMpanensto NpPefbABIeHHAT0 HCKa, H CYLT,
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-ex5A0BaTCNLHO, HEe WPH3BAHD Kb TOMY, YTO6H o6y~
JaYn @erHA '°).

Damxaii- Ecn cnpasenawso, 1vo phmerin eyia Bv rpax-

mee
pexbie- NAHCKOND Hponecck, WpH COCT23aPeILHOML: XAPARTE-

He 00> ph ero, MOAIEEATH TONBEO POHDOCH O uUpash, K0TO-

ro o6se- PO@ BY JanHOWL cryial mpecabayerea wmermows, 10
paSanol-HAMD NPOICTOATE TENSph BOSMOXHO TOUHHNMD 06pa—
e 30N YOTAHOBRTH NpexBiH, BH EKOMXH cyas pasph-

MaeTh CaMHfi BONPOCE: 06 MCKOBOWDH IIPUTIBAHIN.

16) Woxo6H0 Casmnnu, Mmorie xpyrie HbMemkie mucarexs,
BrEOPAPYA COCTHBATCIPHEE EADAETEDS IDAENAHCEANO DPONOCLR,:
PMCUPOCTPRHANTD 3AEQORAYW CHAY 33 mpeabas cyae6Haro oupe-
XBaemia 063 HCpomob mpmrasamia. Takd Brinkmanp— Ueber
die richterliche Urtheilsgriinde, 82 p.—roBopaTs: <YcraHOB-
I4TH OPEXHYECEId MOAOEEHiM, PACHPOCTPANATH CMHCYD SRKOHA
B OTPANHYHBATE -€r0—3T0 JNCENFh 33 DpefBIaME BIACTH,
npenocranrensoii ¢yinaws. Hocrhymie 00AsaEH pasphmars Bex-
mill ZamEWA UpomecerAREERNE" €ROPD EP OFIACTRYHUIEMS 33E0-
Ba)h; OTCDAA, CAhmABEaS CyXOND HETEPUDETAILS SaROHQUQHG-
&xemill, EOTOPYD IPUBOAHTD OHD Bb MOTHBAX> H KEOTOpaf, MO-
xerd 6uTh, He oTEBuaers rbiicTBETEILHOMY CMWCAY AXB (3a-
ROHOHOXOX.), We T0IyRacrs 3apoHmoll cuxn. Usmoe 1kEo, 7B
€000paZeNis CyAa, EOM FRcaDPCh faprmuecsod cropown Rhsa:
ok T0YHO TAREe BXOAGYE D% BAROHEYD GBAY, EAKD H (03MD
phmenie, Ha BAXD ocHOBaHHOE., Ompuyams IMO—3NaNUMS
wuomu npomuss 30pasaro cmwcaa». Jpyrofi aprymemranina M
He WAXOAEND y HasBaHEAro mucatexrs. CToXs me -GesocHoBa-
rexsH0 Schiffer—Zeitschrift fiir Civilrecht u. Process, t. XII,
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Hoadarae caMo co6o0, 910 HCTOh JOLESHD
0003gaYATH TO NPABOOTHOMEHI®, KOTOpoe OHE HaMh-~
peat mpecabxosaTh Bh JaHHOMD Hpouecch, T,e. ypar
3aTh JeMEHTH, KOHMH OHO HHAWBUAYANBIAPYOTCH,
cioa orgocured, 80 1-Xb, Opupoja mpaBa, B0 2-X%,
¢azaieckiii 00bEETH, HA EOTOPHH 0RO HAIpPABICHQ
H Bb 3-Xb (114 00A3ATEAHCTBOHHHXD AIH JAYHHXD

247" p.—pacHPOCTPRHAETS SaAKORAYD cHIy plaepia Ha Bek
Yockie MOMEHTH, CIYEHAIHie oUOPOK HCEA HAH BOSpake-
Hid. Bb Gauxafilmewh OTHOHIEHIS E% H3AGKEHHONY yweHiD Ca-
BWHBH CTOA®b Bosapbaia nmcameredi: Linde—Archiv fur civ.
Praxis, t. XXXIII, 13 p.; Windscheid'a—Lekrbu¢h der Pan~
deetenrechts, § 130; Bayer'a— Vortrige uber den gemeinep
ordentlichen Civilprecess, & 1, 439—440 p. Ilepsaii (Linde),
IOBAAAMONY, pacxegumecd Cb CaBHHEM R TOMD €MHCIB, 1M
HPE3HAGTD 3AEONEYH CHIy He 8a BChME OOBEETHBRAMHE MOTH-
BaNE, & 63 TRME JBHES, EON VPANCTABESITCI BSH EQUERET-
HON® GAyIAB €TOASR0 He MOTHBANH, CROIBEO ¥ LIMMMD Ph-
menion® (441 p.),—BO DAS KpHTePik, WO KoMy MOERQ OHWIP
OH &b BAEJOND OTABAGHOMD CAySak OTIHRATS MOTHBH, WME0-
e Bb ¥O se BpeMA JHaucuic camoro plumemia, aT® APYMMXD
{apocTHXH) %orEROBE? CyAd 0 whaed crarsd Linde, Bexssa
APENTE K HHOMY BAEIRUEHIP, BABD U0 MCEOMHM Eparepill 3a-
AHDUAB9CA Bo BELWEHell popub Mom@Ba, T, €., RAPXOYRHD JAH
OED b QODMY MANH3EBRMXS GAOPD, HAH SHAWANCH IOAH NY0-
PHEGID <MOTHBHa,—BOE, CAHORATOIEO, FABHCHYS OXD J.
#Hid CFda,~—HO Bbib ¥ CABEASH PORODATH, ¥TO Me Beh . aOmap-
AWBNAQ MOTHRBA HeoSXQAHNG BXOQAATH B JWQFHYD GBIY, N3~
RPOTREG PEWOSSLING, WO €T MEGEID, HALIGANTS CRHALATH
MWD 30, @ AEMH CYAH Xowdah mocremowavs phmemis (360 P,
UDH HeMW OWD €ABiAFers HMOEEO BEFRUAT 35 cawee phmeme
-wh 6PORTHBENE MOTHBH, ROE &0 HAWKPEWIO £JAR KOAKHW
Dot 36 SAEOHEY® cHAy (374)—Windseheid Hopana-
#TH CAMOS BHDAKERIEC <BAEONBAA OHIA MOTRBORS DPRIHeHMY,
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IpaBh)—I0paiaiecEidl GarTs, H3D KOETO AAHHOE mpa-
BOOTHOMIEHIe BO3HWEJO. JTH YKasamia @ 00pa3yioTs
operbin, BHYTPE KOHXL CyAb 0043aHB CTpO-
ro lepxarthed, mocraHoBiAd csoe phmemie. Takmmnb
00pa3oMb DO HCKYy O co6cméenrocmu, cyib He phma-
ers.- o6 ysyfpykmn: mocabiHii MOEeTh OHTH Hpei-
MeTOMb HOBal0 HCEa; TOYHO TarEe IO HCKY O 64a-

(Not. 19), 5o BMEcrd ¢b TEMB HaX0AHTH BOSMOXKHHMSD PACIpO-
CTPAHATH 3aEKOHHYI CHIY Ha BCB T8 nmymeETH, gom CaBHHBH
HASHBAETH S1EMEHTaMH DBmeHid WIW MOTHBAMHE O0LEETHBHHMH.
Bayer orpunaers 3aEKOHHYO CHIY MOTHBOB JHNb BB TOMB
cayua, EOTAa OHH HPOTHBOPBUATH CaMOMY OHDABIATEIHLHOMY
HIA OGBHHHTENLHOMY IOPHTOBOPY, HO IpA COraacim c¢b mocxbx-
HEMB, OHH, IO MHBHiI 2TOr0 mHcarTerd, OPHYACTHH 3aEOHHOHK
carb Bb TOMDB 06beMB, BB KakoMs mpusHerd ee CaBHHBH, HA
EOTOparo GHD BB 0coGeHHOCTH cchiaerca 3xheb.—Ha mpaBuin-
mok Toud sphmia cromrs Wetzell—System des ordentliche Civ.
Proc. «Nach gemeinem Processrecht, roBOpPETH 3TOTH mHCATETH,
hat der Richter das Urtheil nicht aus objectiven Griinden zu
schopfen. sondern aus dem ihm von den Parteien gelieferten
Material, und auf den Jnhalt des Urtheils iibt daher der
Wille der Parteien durch Verzicht und Gestindnisz einen
unbemeszbaren Einflusz. Nun ist aber fiir alle stadien des
Processes in der L. C. zum Voraus das Ziel bezeichnet, nach
welchem sich Angriff und Verteidigung richten sollen, und
hinzugedacht also, dasz sich ausschlieszlich auf dieses Ziel je-
ner Einflusz des Willens beziehen liszt, erscheint es, man
mochte sagen, civilrechtlich unmoglich, dasz das Urtheil we-
iter wirke, als die Absicht der Parteien gegangen ist, und
Folgen erzeuge, deren sich die Parteien im Lauf des Pro-
cesses vielleicht gar nicht bewuszt gewesen sind». 519 p. Co-
raacEo aromy, Wetzell orpammymBaers mpefMerd pbmemia m
SAEOHHOH CHIN HCEOBHMT HpHTA3aHieME,—537 p. Ta me Touga
8pBuia Bcrpbuaerca m y Apyraxt HEMenEEXDb mHcaTeledi, He
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Onniu (actio possessoria). cyar Be phmaers o cof-
CIM6EHKOCIY, —BOOOIIE BCAKOQ ©KOC B0 c60efl npupoon
% c00epacaHi}0 TPABO OCTAeTCd OTKPHTHMD JJd HOBa-
ro ucga. llarbe, 51 oTHOmeEHIH YeCKas0 003eKma

6yAyud OXHAEO NMpPOBEAEHA CB EeAaeMon HocIBroBaTeIXBHOCTI.
Tags Unger —system des Osterreichischen Privatrechts, t. II,
§ 132—npusEaers, 9T0 pBmenie He XOZEHO NPOCTHPATHCA 33
nperBIn 6oAu u wammpewis cmopows, HO BMBerh cb TBMB
noaaraets, 9ro ¢yAs phmaers ® 0 Bp3pamemiax® OTBBTUMEA.
Towmo rarme y Stabel’a—Vortrige iiber den biirgerlichen
Process, 27, 28 ® 50 p.—cHABHO UpOCBBUHBAETD MHCIb O
CBASH Bompoca O mpeiMeTB phmeHia m 3agoEHHO® CHIH CB OC-
HOBHHM'> IPHHIANOMD I'DaEIAHCEOH IpomeiypH, OXHAEO Xe H
OHB pacHpocTpaH#eTh CHIy pBmeHia Ha mpenZANiaJibHHE TYHE-
TH. (Tagsb ecam cyas, paspbmaa HcEb 0 °|,, OpHSHAID HECY-
MeCTBYDIHANMD I'IABHO® Tpe6OBaHie, To HOBOMY HCEY 00B 3TOMB
nocrbaEeMT TPeGOBaHIA YrpoEAETH exc. I. j.).

Cb 0cOGEHHHMH YXOBOABCTBieM'> MOXEMD> YEasaTh Ha He-
JapHO BHmexmi#i Tpyas mpodp. Kleinschrod’a—Processualische
Consumption und Rechtskraft 1875 r.—goropu#i camuMs pb-
IIHTeAbHHMD 006pasoMs BHCEa3HBaeTcd 8a IPOBOXEMOE HAMH
Bosspbuie. Tags ma crp. 163, mo Bompocy o ToMb—pBmaers
I8 cyxb npeoiuniaicEse Bb 1BrB mymerH, Kleinschrod xaers
oTpEnaTeAbEHA OTBETE W mpE 3TOMD [OBODHTH, 4dTO IO €ro
y6b&genin «diese ganze Streitfrage .ihre Losung nur in der
Verhandlungsmaxime finden kann und darf, hier
aber auch vollstindig findet». Han mo Bompocy o Toms—pb-
maeTd JH CyAs 06h OGPATHHX'> TpeGoBaHiax® oTebrumEa, sa-
ABIGHHHXD Bb BB Bospamemia—Kleinschrod roeopuTs: «Es
ist nimlich gar nicht abzusehen, warum nicht auch hier die
letzte Losung unserer Frage in der Verhandlungs—
ma xime zu suchen sein soll. Herrscher des gesprochenen,
wie ungesprochenen Worts ist es nicht der Richter, sondern
nur der Streittheil, dessen Absicht die Tragveite seines Vor-
bringes bestimt. Beabsichtigt die Patrei ihren Gegenanspruch
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phmerie T61HO TakXe® OTHWAb ' HE NONEEO NPOCTH-
&)‘a'!wa 3a mporbin yEs3amifi, cALIaHHHXDL HCTIOMD.

aK’b, paspbEias meEd o wacms mapberHaro mhaaro,
CyRb Be Epeipbmae?t HeRa 00T OCMAILKMLD 4G -
¢cmazs '"), HO MOHATHO caMo o600, 9T0 Bb phmerin

nur defensiv und nur fir diesen Process zy verwenden, so
wiirde es einem richterlichen Urtheil mit der Wirkung end-
giiltiger, tiber vorliegenden Streitfall hinausreichender %h;ledi-
%l;ng des vorgebrachteh Gegenanspruchs an aller und jeder
rechtigung fehlen». 176 p.—Hss ¢pamn. macarezeli, oxmu,
EaEb Bonnier-—Traité des preuves, t. 2. n- 863 (4 Egit.)—
#B1AWTCH BOOAEB cropoHEMEAMH yueHid CaBHHBE, DAacIpoCTpa-
HA8 SaKOHHY® cHNy Ha BCH «00beETHBHHE MOTHBH» €rO: ApY-
rie, Ragb Griolet, cit. 104—105 p., Aubry = Rau, cit. 6
t. § 769, 489—490 p.—moraraoTh, IT0 3aEOHHAH CHJa XOTH
H HE pacOpOCTpaHAeTCA Ha BONPOCH (akTa, HO ell BO BCAROMD
ciyad MpEYACTHH OHpexbieHid cyAa, Eacaomidcd IpenAENi-
AIREHXD Bh ABXB OYHETORE (T. €. DPHUAWYECEHXD OTHOWeEHiH,
YCIOBIEBADINEX'> HCEOBOe UpETHsamje); HEEQTOPHE, KakD Mar-
oadé—Explicction theorique et pratique du Code Napoleon t.
5, art. 1351 —pbmanrs Bompoch ¢b uACTO, POPMAILHOH TOURH
sphmia, OpHSHABAA SAROHHYD) CHIY g9, XHCUOSHTHBHON 9ACTil
phmeniz ?le dispositif), HamporEp®, Bee, 9TO  PopPMAEHO, QTHE-
CeHO CyEOM BB MOTHBAMD (les considerans) He BXOAMTS: B
BQEQHHYN) CHIY.—BB orTewectBemHOH jmreparyph Hacroamgi#
BONPOCDH BepBHe 3arpoEyTs Majgymesnws—Eypes TIpamxan-
cgaro CyzompomssoicTBa, - 434 p.,—EOTODHE CRJIQHAETCH E'B
OpuHEATOMY BB TeEcTh Bossphmin.—Hexpsa He UTOXEBHTHCA,
uro ByssuHCEifi, BB cBoei cnemiaismo# moHorpadim «O cmad
cyXe6HNXD pBmeniil», He Hamers HVEHHMB KOCHYTHCA CTOID
BaEHATO NYHETA B MaTepid, goxlexasmedi ero mscrbrosamiio.
17) EcrecrBernoe m3bgrie 06pasyerd TOTH cIydail, Korga
94cTh, OWBIAZ DPEIMETOMS NePBAro HCEA, COCTARIAETH HEol-
XOZHMHA dXeMeHTh IBiaro, TaE® uT0 HocrBimee Oesd Hed He
MECIAMO (Hamp. €CH A HPOHrparb ABio o BOSBHMIeHIE: cubz-

.
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0 whaoMt 3akaiovaeTca ompexbienie ® o xamjol va-
cre 310ro tbaaro. Oruokwpad ihioe; HOTems mpe-
crbAyers npaBe @ Ha JI00yi0 YaCTh €ro, H OTCIOAS,
eciH CyAs N0 HCKY 0 Ibiows onpaplaxt oTBBTimEa
9TQ 3WAYATEL, UTO N0 ero yobEieHil0 WeTHy He mpa-
HaATe&ATH H HAEAKAA vacTh 9Toro nbiaro, uo muade
HAYTO HO Wbmazo eyay mEpHCYAATH eMy ee. TaguMb
00pa3soMs, 6cAH MO HCET O 0OCTBEHHOCTH Bb HEXBH=
EHMOMS EMBHIA GHID OTBEPTHYTH CYAOMDL, 4 HE MOTY
y&€ HCEATh HHKaEOH dYacTd (pealbHOX HIH HAEANb-
HOH) Toro xe mwbmia: mmb yrpozmaers exe. r. j. Ham;

ecaa oreprayTs Mot mckb o 200 p., & BHe Mory

y&e Tpe6oraTh 1O GyAy BH oxHOro py6aa '*). Ha-

Hoff crdEH Ha 10 ¢yTOBDB, TO, 0YEBHAHO, HE MOTY & OTHCEH-
BATH IPaBa BOSBHCHTL Ty &e cTBHy Ha 20 ¢yToBS); HAR KOTXa
Tpe6yeMas 9acTh HE DASAHIAMA Cb OCTAABHHME YACTAMH (Hamp.,
ecAH HepBHN HCE® OHID HanpaBIeEs HA BJEalbHYD 9aCTh H3-
pBeraaro nhzaro: moaoBEEy, Tpets H T. I.); HXIH, HAEOHEN,
Eorja ¢usmueckifi o6weETs HOSAEBAmAro mCEa, N0 HAYAJAMT
rPAaXJaHCEATO NPABA, COCTABAAETD HEOGXONHMYD NpPHHAIACE-
HOCTh 00EETA NPEXHATO HCES H PasybiseTs ero OPHAHYECEYI
cyas0y (Hanmpus. seMas m es mpomssejemia). HampoTasb, HETSH
OCHOBaHif HCEIDYATH H3B ABlicrBia Hamero npapaia cxyual
HCEa H3D 0043aTEIBCTBA K> HEPiONHYCCEHMT IIATeXEaMD (Ha-
npEM, 3aBBmatels BO3IOEMAL Ha -BacrBiEHES 0643aTelBCTBO
BHAABATH EOMY JHGO €&erogHo onpeiBieHEYD HeHEEHYD CyM-
My), 6yxe mcréns mpecxbayers Eagok m6o orabibEHE mAa-
Texs. Kaxoffi 61 HE cocrosxca mpuroBops (OGBHEMTEIBENH HIH
OmpaBJaTeIbHHA) IO HACTOAMEMY HCEY, HCTeN> MOXeTH BHO-
¢xBicTBiE OTHCEHBATD Apyrie IIaTeXEH.

18) Byasmuckifi »b cBoems coummenin <O caxb cyzel-
HENX'b phmexifi», cabaya ¢pamny. macarea Bonnier (Des preu-
ves, t. 2, n- 872), pasamuaers Bb Bompock o sHavuehiE phie-
Hif, COCTOABIIATOCA WO HCEY o mbiomns, jfig mocxBrywomaro
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KOHEN'h, NOANe®amili HCED 0 mpaph cyas paspbmaers
Bb PasCyXkleHIH Oanna:o 1opuduveckaro Pakma, w3
E0ero OHO BHIBOAATCA HCTHOME. Bcakiit HOBHE $akTs,
B35 K0Er'0 THMTL XKe HCTHOMD BHBOJATCA TNPABO Ha
TOTH ®e (H3HYECKId 06LEETH BH JPYroMb HO3XELH-
meND npolecch, uCKIYaeTs BOSMOXHOCTh NpHMbHe-
HIA €XC. I. )., B60 caMoe NpaBO Tenmeph €CTh Y&e
HHOC, He OHBINGE NDPEIMETOMS NPEAKHAIO HCKA. ITO

HCEA O TOH maM Apyro# wacTE sroro mbiaro, crbayomia TpH
THIOOTe3H: 1) Bb NepBoMb cyle6HOMB ompexBienin pbmeno o
npaBb Ha wBioe, He Eacagce vuacTdH, OTIBALHOE OTB Hero.
Cwjia OTHOCHTH OHB TOT'h cayuali, Korga Hckb o mpaBB cof-
CTBeHHOCTH Ha HeABAXKHEMOEe HMBHie NpPP3HAHD HEOCHOBATEIb-
HHM'B, B 3aTBMB OTHCEWBaeTca TEMD &e HCTHOMD 10IB30BaHie
JIOXOfaMH BBH cMHCIB npasa orabapHAro OTe mpaBa COOCYBeH-
socra (usufructus formalis); 2) Ompexbzenie o mbioms mpea-
merh He mpexpBmmio Bompoca o wacTE ero: & mpoHrpars xbio
0 NpHCYZEJEHil MHEE HCEIDYHTEIFHATO @IpaBa COGCTBEHHOCTH,
OZHAEO XK€ # MOTy JOEa3HBATH, YTO & CoBIaxbiems aTo#t cob-
CTBEHHOCTH (coproprietaire); 3) Cyas, ompexbiaa o mbaoms,
npeapbmuse BuBerB c¢b TBMBH H BOmpOCH O 9acTH: ecaEm A
Tpe6oBarh, 9T06H B BHEaIb eMy BceCTago 0Bel'h, H MPOHrPAND
ABa0o, To yxe He MomeTd wmOcIE TpEe60OBaTH H3IB ITOrO CTALA
oxu0fl maEm HBCEOJBEHXD OBeND; HAM €CIH CYL'H YCTPAHEAD MOH
HCEB 0 1,000 p., & He MOTy y&e Tpe60BATH Ch TOrO &Ee JANA
500 p.—HerpyxEo 3amBTHTE, 9T0 mpEBEeIeHHOe pasiHUeHie BB
HacTOAMmMEMD Bompoch Tpex’s IHmoTess OCHOBAHO Ha HexOpasy-
Mbriu. Ilepsag rmmoresa, raB COMOCTABIANTCA PasAUYHHA IO
npupoxd coeil mpaBa (coGCTBEHBOCTH H YSYPpYETBH), 0YeBHAHO,
He MOZeTh OHWTH OTHECeHa E'b MACTOZHEMY BOmpOCY, B60 oTH
mpaBa cOBCEMB Hexs3d pascMaTpEBaTH EAakb IBioe @ gwacTh
(«Die dinglichen Rechte sind nicht als Theile des Eigen-
thumsrechts anzusehen> Unger, Syst. t. 1, § 67. Note 7).3a-
TEMB BTOpad rumQresa paspbmaercd HempaBHALHO; HEBOSMOKHO
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noJ0XEeRie CHpaBeLIABO, OXHAEO Ee, JHIIb OTHOCATEIb=
HO JHYHHXD HIH 0043aTe]IbCTBeHHHXD HCKOBS, PakTh,
H3b KOEr0 BO3HAKAETH 0043aTeIbCTBO, CTOHTDH €
HAMD Bb HEPaspHBHOA CBA3W, AHAHBAAYAIH3HpPY4 Ca-
MOe OTHOIEHIe, TAKB UTO 00H3aTEIBCTBO Cb TEME EO
CaMHMP (H3HYECKAMD OOLEETOMB, OJHAKO Xe COBEpP—
MeHHO HHOe, eClH OHO AHHMDL O00pasoMh BO3HHKIO.
Henb3a noaroMy ckasars, 4T0 JAaHHOE 06433TEUHCTBO
BO3HARJIO STAMB, HO elle @ JIPyrAND OyTeMb, BGO
85 IbACTBATEILHOCTH 3TO yX&e 1Ba pa3iHIHHA 004-
3aTeJbCTBA, €CIH OHB pasimuHEHMD 00pa3oMb BO3HHK-
mm '*), Orcioza B phmenie, cocrossmeeca mO vIAY-

Xonycrath, 9T00H, EOraa MEh oTEasaHO BB HCEB 0 co6cTBemH-
HOCTA Bb JaHHOMD HMBHiH, & MO HOTOMB TPe6OBaTH MPHSHAHIA
33 MHOK COCOGCTBEHHOCTH (T. €. EaKOl-AH00 HIea bHOH JacTH TOTO
xe wybmjg). Ocraerca, cabjosaTelrEo, JAMB TPETHE THIOTESA,
rxb pbmenie o uybaoMs mpeogENApyeT® HCEY 0 uactH, KExsa
JH TAEEEe MOKHO COTACHTHCH Cb HEMENEHND NHCATEAEND
BunamefinouMd, KOTOPHE m0 mOBOXY HACTOSMATO BOIPOCA TOBO-
pErd cxbiyomee: Wenn gesprochen ist: dem Kliger gebuhren
die eingeklagten 10 nicht, so ist damit gesprochen, es ge-
- bithre Ihm nichts. Wenn gesprochen ist: dem Kliger ge-
bithren nicht 10, so ist die Frage—ob Ihm nicht 9 oder 8 oder
irgend eine andere Quantitit unter 10 gebuhre, offen gelas-
sen».—Lehrbuch, t. 1. § 130 Note 14. Ilo samemy MEbmiD
cyApa He BHUpPaBB mMOCTAHOBHTH TaEoe HeonpexbBiaemmoe phmemie:
«dem Kliger gebuhrennicht 10»; HampoTHB®, COTAACHO CAMOMY
HCEY OHh 0043aHD ABCTBEHHO HNPHCYXHTH HCTIY TO, 9T0 OHD CYH-
TaeTh eMy NDHHAIICEANEMD B3 3TOH CyMMH niE xe coBchMb
OTEA3ATH IO HCEY.

19) Cp. Donellus, Comment. 1. 22, ¢. 5 § 16, Ihering,
Geist des romichen Rechts III § 51, 39 p. Unger—
. I
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HOMY HCEY, OYOBWJHO, He UPEIUNADPYETH APYromy,
noasabiémeny, Komus mpecatryercd 00643aTeabCTBO,
BO3HHEIMEE H3D Apyraro lopaimieckaro ¢arra. Muoe
nba0-—npaBooTHOmeHia BeWEHA. ITE Hocabamia Mo-
TyTH HPOMCTEKATh M35 PA3IMYHHXD OCHOBAHIH, OT-
HIOAb He m3wbHAAch Bb cBoemb cymectsh. Takb, co6-
CTBeHHOCTh He 6yJeTh HHOW, MO KakoMy OH THTYXY
ona HA Ohua mploGpbrema (mo sasbmamilo, xymwrt m
T. 1.) Orcioga cabryers, aTo ecanm cyIb pas3s mocTa-
HOBHND ouperbienie 10 MCEYy O COOCTBCHHOCTH, TO
BOOPOCH O HEH JOXKEHD CUATATHCA pasphmesHHMb
OEOHYATENbHO, T. €., 063b OTHOWEHIA Kb TOMy HIH
IpyroMy TATya1y,—uTO HCTENb, mpecabaya BB Apy-
rows no3iEbimems mpomecch co6CTBEHHOCTH BB TOH
X&e BemH, 0O EakoMy OH TO HA GHJIO OCHOBAHiIO,
BO30y&AaeTh yx&e phmenswi sonpoch # 4TO cabgoBa-
TeJbHO, €My YTPOEATH €xc. r. J. Orciofa crbayers na-
Ibe, 770 BL HCEAXE BMEHXD HBTH ¢0060TBEHHO HYZEAH
HCTIY 0003HAYaTh THTYIH MIM OpANHIECEil PaRkTh,
Bs cAIy koero npioOpbrémo umb mpaso. OxnwMs
ykasaHmiemT HpPAPOIH MpaBa H (YH3AIECKATO OOTCETA,
eMy NOAJeEAMAro, OHO y&e JOCTATOUHO XADaKTepHA-
ayerca m onpexbaserca (Unger. ibid.)

Oxnaro #e, eennr HCTENt BH IAHHOWS cCJydal
npocuTh cyis pasplmmts Bonpoch o cobcteerHOCTH
#6 Boofme, a JWmb BH pascyEieHla m3RECTHArO Té-
Tyda, Bb K0ei0 OHA Ha HTOTD Pa3H BHBOJHTCA HMBy TO
6yrer» paoARE COTIACHO CO GOGTA3ATEILHEIMD HAYA~

Syst des . dsterrech. Privatwechts, t. 1, 362 p., ocoberno
Puchta—Rheinisches Musaum, II Iahrgang, 250 p. ® cxhx.
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Jowb mponecca M ¢b TpalobamiAMH caMOX CHpPaBOA-
JTHBOCTH BB OTHOMEHIA Kb HCTIy—IpPH3HATH, YTO
BOIPOCH 0 COOCTBEHHOCTH pa3pbmaerca cygoMsb JnMb
Bb Pa3CyXJeHIM YKa3aHHAr0 HCTIOND THTyAa *°).
BosMoxBH ciyiaH, EOria IHNO HE Bh COCTOAHIH JO-
Ka3aTh 3apash BCEXD OCHOBaHi#, IO EOMMD HpAHAL-
JIOMETS oMy Npas0 cOGCTPOREOCTH, B ORHAEO Xe Ha-

eToATeAbHAH HYXERa no0yxiAseTt 6FO BYHHATE He
MeAaa BEEIMKAIiOHBHRA Hekd. Ilpercrabmws ce0d, ato
1IN0, KyNARIEe Bemb, HE MOEETDH JOKa3aTh cobcT-
BOREQCTHE CBOOr0 aykTopa 0e3ds ero NONOIHH, MEeXRIY
tius, wkero xzaTeancrsa moexbimaro emy mehWspber-
HO, HO OHO Hajxderca, mo rpadimedt whph, nogasath
HCTeueHle ysykamiogsaro cpoka, Cnpammsaerca: 1oi-
X*Ha 14 OHTh yBaKeHa HPOch(a WCTHA, YTQOH CYAB
HOGTAHORAND PBEIeRIe O Co0CTBOHEOCTH AHIIL BD P33~
Oyx])eHA! [aPNOCTH, Ha EOTOPYI0 ©HD COHAAeTC,
BIH X© BOIREO TO XMRO, NOKA Be OYHMIEYH AYE-
TOpa, OCTAaBIATL BEb BL YYAAXD PYEaxh €b OHACc-
HOCTIIO, YT0 Blanbreus He X034ACTEEHHHMYL YIo-
TpefAeHieNs HPHSHHATH off BpeAb, a NQEETHh OHTDH
(corpa, xomevHo, Do epolioTBY Bemu) cobchMs yBMU-
roxnts ee? CocrssarelpHHE NPEANAND HpoONOCCA H

20). Hcrers ZoIxens, EaEd copasenyneo sambuaers Ca-
BaHbH, Syst. t. 6, 516 p., R6cmeesno BHDasHT: BB HEROBOH
Opocs6B CBOD BOXD O TOMB, YTO0H moxlemamiff MCED o CO0-
CTBEHHOCTH ORI paspBmen® CyxoMt Ee Boofmle, & JIHWH Bb
PasCyXEJeHiA TOr0 BNM APYroro OcHOBaHiA. OXHO TOXBEO 0603HA-
vemie kagoro am6o omperbrenEare THTyIa BB HCEB caMo mo ce6d
HeOCTATOYRO AXA TOFO, TPOOH HPEINOJOXHTH CYHM[ECTBOBRHIE

BOXH. . :
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Cana CUpABEJIHBOCT TOBODATS HeCOMHEHHO B mOXb-
3y uepsoif aabTepHATHBH *').

-

21) Jomymenie HOBaro mcEa o Toli Ee COGCTBEHHOCTH,
6yZe OHD JTBEPEAAETCA HA HOBOMD> WDHIHIECEOME (arTh, Mo-
EOTh EasaTiCd HECOBMBCTHHM® Cb NPOBOAEMHMB HAMH IOXO-
EeHieM'B, IT0 CyXb pBmaers TOXBEG O npaBB, HO He 0 dak-
Tax’h, H3b EOHX'b OHO BHBOjJHTCA HCTHOMB. HBEOTOpDHE mHCa-
rexd, rbiicTBETEIEH0, NOJAra®TH, YTO OPH BO3MOEHOCTH HOBATO
HCEZ O COGCTBEHHOCTH paj# HOBATO THTYJXa, IpexHee phmenie
GyReTd OTHOCHTHCA y&Ee He Kb BONPOCY OpaBa, a EB BOHPOCY
¢agTa HIA EP YKaSaHHOMY HCIUOMD cm0co0y mpio6pBremia sro-
ro mpaBa; Ha 3TOM'> HMEHHO OCHOBAHiH,OHH BUSCTANTH OPOTHBH
caMaro ROUYMEHig HOBaro HCEa, KAaED HIPOTHBHArO IpHpoxB
mponecca 0 co6crennoctd. «lener auf eine Erwerbsart be-
schriincte Process, rosopurs IIyxTa, wiirde nimlich in der
That gar kein Eigenthumsprocess, die Klage keine Eigen-
thumsklage genannt werden konnen». Rheinisches Musium,
II Iahrg.Ho eme Heffter samBruas, 9r0 upess xomymenie Ho-

Baro MCEa O COGCTBEHHOCTH OTHIONh HE HCEAEAeTCA NPHPOXA
mponecca O TakOBOH, WG HpeAMeToMD ILpomecca OCTAGTCA Bee
Ta XO oo6¢'mennoc'r5, TOABEO BONPOCh O Helf craBaTCA HE BO-
ofme, a JMms BB PasCyEJeHiA YEaSaHHAIO HCTHOND (aETa
(RhelmSChes Musium, III Iahrg. 222 p.). Jomymerie HOBaro
HCEA, NPHGABEMB MH, HAMAIO He NPOTHBOPBYETS H HameMy
yTBeDEAEHID, UYTO CyAD pBmaers ToabE0 0 mpab, HG6O BB
npexHeMs mponecch cyar abficTBETensEo pbmarxe He 0 dax-
Taxb, & 0 mpasB, HO TONbEO He BOOGmIE, & JMIL BB PasCyx-
Xemim msBcrHaro ¢akra. Ho Eak® .00CyEZATH TOTH CIAydai,
EOra HCTENH HPOCHTH CYXD paspbmuTh moxtexamifi Bompoch
o mpaBl He GoxbBe, Kaks BB PasCy®AeHIH THX> IMMb JOEasa-
TEABCTBD, EOTOPHA OH'B IPEJCTABISETH HA 3TOTH Pash BB MOXb-
8y QaEra, 3D Eoer0 BHBOZHTCA ImpecrbayeMoe HMB IpaBo?
HoBHA XOEa3aTEIRCTBA OTEPHBADTS IH A4 HCTHA BOSMOX-
HOCTH HOBaro Hcka? Crporo u'lmya IpaBHIy COCTA3ATEABHAI0
mpomecca: ne judex eat ultra petita partium, Hagzemazo 6w,
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EOHEYHO, XATh yTBepAuTeXpHHE oTBETH. HO Ta®® AaXexo mxra
He BOSMOXHO, He HADymMad myGIMYHATO HHTEpeca, HG60 TOrxa
CyAeOHHNMB cmopaMd He Ohxo 6H EOHmA. BoTs moveMy HE BB
OAHOMD H3b NOIOEHTENBHX'D 3AEOHOAATEILCTBS, CEOXBEQ HAMD
n3BBeTHO, HEe COZEPEHTCA IOCTAHOBIGHIA O TOMB, YToOH UpH
HOBHX'D JOEKASaTeAbCTBAX'h OHIND BO3MOREHD HOBHE HCED 0
ToMDb &e mpaBB. JogycEaeTca AMImE BO3MOEHOCTH 00NCAA06aAMB
BONIeAMee BB SAEOHHYD cuay pBmemie, Ha OCHOBAHIH HOBHXB
JOEa3aTeILCTBh, IpH YeMDb onpefBbidnrcs pasAmYHHA, B00G-
me JXOBOALHO CTPOTid YCHOBid, WUPH EOAXH 3TO OGEAZOBAHiE
uoxers> EMBTH MBero. Tagn; Bamp. TpeGyercd, 9YTOGH HOBHA
JOEA3ATENFCTBA OHIH HEu36nCMK® HCTOY KO BpeMEHH HOCTA-
HOBJeHia pbmenia, uTo6H oBB EMBIH cywecmsenmnyro BB xBxB
BaxHOCTH (cM. Hamp Yer. I'p. Cyzomp. 794, 797 cr.),—Tpe-
6yerca kpomB Toro yxocropbpemie, 9TO HCTEms> HE MOI'B CBo6-
BPEMEHHO VSHATH H HDHBECTH HX'B, HC CMOMPR KA 6CC CEOE BHt-
Manie x3 Omay (des angewendeten groszten Fleiszes ungeach-
tet—Bayer. Gerichtsordnung. Cp. Zink, Sachverhalt im fran-
zosischen Civilprocésse, 387 p.), HIH Ze HOCTAHOBAZETCH, ITO
HOBHS JOEA3aTEALCTBA JOXBHH OHTH nuctMensws, EOTODHA He-
aBieBn panbe cyxy eamECTBeHHO 10 BHEB mpormBHEEA (CwM.
art. 488, Cod. de proc. civ.). Yro me Eacaerca PuMCEaro
OpaBa, TO OHO PBIIETENISHO He XOHMYCEAJNO BOSMOXKHOCTH OCHA-
puBamia rei jndicatae Ha OCHOBaHIA HOBHXD NOEasaTeAbCTB'D:
«Sub specie novorum instrumentorum, postea repertorum, res
judicatas restavrari exemplo grave est.». L. 4 Cod. 7, 52 p.
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PAMCKOE OPABO

.

Ycramosienroe BHmE mNOJOEeHie, YTO p’hmam—ﬂgﬂpow,
mas 1EATeILBOCTH CYJA Bb IPAKIAHCEOMB DPONECCH, manis |
UpH rocuoicTBb BL HEMD COCTA3ATENbHATO DPHANEMA, Pask
He JOIEHA UPOCTAPAThCA 33 OPENBIH BOOPOCA 00 jyex's
ACKOBOMD NPHTA3aHIA, mamo ce6b opmmbmenie Bb vvrpama.
PuMcrows npaBb, BB 3UOXy KJIACCHUECKHXT IOpHC- "Ppie
ToBb. CoOTBETCTBEHHO COCTA3aTEJNbHOMY HAvaly, Je-
EameMy Bb ocaopl PuMckaro mpomecca, Bb 3TOTDH
npbrymii mnepions ero pasparia '), PuMckif judex
ptmart ToabEo o mpapl, KoTopoe BL JaHHOMD HpO-
necch upecakrosarocr mermows. Bek npyrie Bompo-

CH, BO3HMEaBmie BB mpomecch, TOIbEO pascMaTpE-
BaJINCh cyibelo, HO Be phmammes mwe. Takmmt oOpa-

1) Kags m3pBerro, cyze6HOe WpOE3BOACTBO -y PHMISHD
pasuieHdioCh BB 9Ty 2M0Xy Ha ABB crazim: jus ® judicium.
Ipomeces in jure (coram praetorem) mmbamp cBoen 3ajaven
onpexBanTe B WpEIEYECER (GOPMYIHPOBATH NIPHTASAHi® HCTHA,
PaBHO W BospameHiZ orBBruEEa (exceptiones); camoe &e H3-
crbroBanie (arPHYECEEX'> OCHOBAHif MCEa H BO3pazeHifi mpo-
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Bonpoest 3om1, Prmckiit judex me phmaxs 1) o gaxmaxs, n3b

DaAKTA.

EOBX'h HCTENh BHBOJUIH CBOG ODHUTA3aHIe HIM Ha
KOAXT yTBepEJalnch Bo3paxeHis orsbrimea. Beb
wbcra BE HCTOYHHEAX®, rat pbus maers o mpeamerh
pbmenia, mecommbaro cBuabTEABCTBYIOTD, UT0 HOCHEI-
Hee OTHOCHIOCH HCEIIYATENbHO Kb BOOPOCY O mpaph
B He Kacaloch pakTopb. «.de servitutis jure

ronunciatume  rosopurs topuerb—L. 5 § 9 D.
9, 3; mam: «...in hoc judicio rem meam esse
pronuntlet L. 40§ 2 D. 3, 8; mam:  «..judex
sententia eclaravlf fundum meum esse»—

 B3BofEIocE in judicio; sxbeh e mocraBigica ® UpHToBOpE. B

obkuxs cramxx-b FOCHONCTBOBANT COCTASATEILHHH HPHHRUIG.
Kak®-in jure mpomsBoACTBO OTEPHBAIOCH H npono.manocn no

-~mm1a'mn'h ‘¢topoRb—L. 4 § 8. D. 39, 2.

L, 42 D. 50, 17
- . L.56D, 42 1;Cp. = Bethmann-Holl-

‘ we y Civ. Proc. t. 2, § 886 TAaE® ® BO Bropofi crajiim mpornec-
‘ca-~in judicio T e cTOPOHH PUrBpPEPOBAIE BB EavecTBH rias-

HHXD OPraHOBL €ro, X0 CaMar0 HOCKBIHATO NLPOUECCYANBHATI'O
agTa—mocrasoBIeHid pbmenia. CaMb judex He coGEparD ZOKA-

.33TEABCTRD; OHBL TOJPEO BHCIYIJHBAAL JOBOAH CTOPOEE: W HY
..QCHOB3Hi¥ HX'> HOCTAHOBIAIEL CBOE p'kmeme--

L. 14 § 3D. 4,2

L. 25 D. 4, 3.

§ 4 de leg. 2, 20.

L. 21 in fin. D. 22, 3.

L. 15 D. 39, 1.

L. 1 D. 44, 1. Ecmm CTOpOHa IPH3HA-
Ba.ua (aETH, 3afBICHHHE NPOTHBRAEOMD, TO judex He BXOIHID
y&e Bb m3cabroBamie aTHX® (PAETOBD, 4 UPAMO no.uaran AX'B
Bb OCHOBY CBOETO p'kmaaia—L. 1, 6 § » 2 D, 42, 2.

L. 25 § lD 9, 2. Cp, Tanme

Maynz—Elements de droit, romain t. 1; 348 p.



Oco6y0 BAEHOOTH MpPEACTABAZE
mee whcro was ¥ appiaHa:

«plane, si denuntiante mn-
liere negaverit ex se esse praegr
nantem, tametsi oustodes non evi-
tabit quominus quaeratur, an ex
eo mulier praegnas sit, Quae
causa si fuerit aeta apud juri-
cem, et pronuntiaverit cum de
hoe ageretur, quod ex ep prae-
gnas fuerit nec ne, in ea causa
_esse ut agnosci debeat: sive filius
non fuit, sive fuit, esse suum»
(L. 1 § 16 D. 25. 3).

Bt srows lex't dcHO yka3weaercd, 9TO BOIPOCH
jakTa mojaexaxs TOAbEO H3cIbaoeamiio judex:a gﬁe-
ratur, an ex eo mulier praegnas sit) @ uT0 ORORYATEIb~
Hoe phmenie OTHOCHIOCH TOJBKO Kb HCKOBOMY HpH-
T43aHll0 (pronuntiaverit.., ut, agnosci debeat). Mez~
1y TiMp BB BbMenkod lopuamveckod Jwreparyph M
seTphuaews wmbmie, uro phmapmas 1bavexrsHOCTH
Judex'a mpocrEpaiach ® Ha BonpOcH (pakra H UTO,
moaTomy, ecaa, Hanp. condictio furtiva orseprayra
CyInel0 N0 HeIOKa3aHHOCTH (PakTa EPAXH, TO MO3X-
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abiimei actio furti yrpomaerr exceptio rei judica-
tae *). CropomEmrE 3roro MHbHIA CCHJIAKTCA Ha
npu3HasaeMylo PmMckaMT npaBomb aHAIOrI MERDb
cyle6HHNT phmeHieMs W OpHCATO °), H TaKb Eakb,
10 TPAMOMY CBEIBTENLCTBY HCTOYHHEOBB, exceptio
jurisjurandi worsa mwbrTe MbCTO BB IpHBEJCHHOME
cxyyak actio furti ‘), To orcioga 3akIHYalTB, YTO
3TOTb NocIbiHI HCED MOr'e OHTBH YCTPAHEHE H UPe3sh
exceptio rei judicatae. Ho amaroria BB ZaHHOMS cIy-
ual me ecTh jocTaTOuEH#E aprymenTs. MspberHO,
YTO mpHCAra, 0O HPOM3BONYy TAXYMHUXCA CTOPOHB,
Morza OHTH HampaBleHa He TOJHKO Ha BONPOCH Hpa-
Ba, HO A Ha JI000# ¢akrsd °). Bp mocabimems cay-
vab B ¢akTAUECKld BONPOCH CYMTAICA OKOHYATEAHHO
pa3pbmenHHME, KaKOBOHA cIyyaldl COACPRHATCA HMEH-
Ho 85 L. 13 § 2: Juravit furtum se non fecisse».
Ho worno nm, noxo6mo mpumesars, m phmenie judex-a,
IO ero npom3Bony, OHTH 00palleHo Kakh Ha HPaBo,
Taks A Ha (akTh, 3T0 emle Tpedyers JOEa3aTeIbCTRE.
Crporo sepxach Ha m0YBL HCTOYHHEOBB, MH BB Ipa-

2) Savigny, Syst. t. VI, 452 p.; Keller, Lit. Cont. u.
Urtheil 281 p.; Bethmann—Hollweg, Bd. 2 Civ. Proc. 648 p.
Vangerow, Handbuch der Pandecten Bd. 1 § 173 Iur. V.

3) «Jus jurandum vicem rei judicatae obtinet» L. 11
D. 44, 5; mam: post rem judicatam ve[ jurejurando decisam
nihil quaeritur> L. 56 D. 42, 1.

4) Iulianus scribit, cum, qui juravit jurtum se non fe-
cisse, videri de toto jurasse, atque ideo neque condictitia te-
netur,’ quia condictitia inquit, solus fur tenetur» L. 13 § 2.
De jurejurando. Cu. Tagme L. 28 § 7 eod.

5) Cp. Savigny, Syst. VII, 60 p.




— 4T -

Bb mpusEaTh JAMmb, YT0 cyle6Hoe phmenie, EaED H
mpacara OfAHAROBO mMbim mbai0—OEOHYATeAbHOE
‘paspbmenie cmopa (cM. mpmM. 3),—He OTH €IMHCTEA
mhiH Help3d ele 3akXYaTh Kb TOXKIECTBY mpenMe-
Ta TOr0 W Jpyrof. AHalOrHYHHE BbH OJHOME OTHO-
MmeniA, OHA MOrad GHThH pa3IMiEH BO BebX® Apy-
THX.

2) Judex me phmarb 0 OpHAMIECKOMD OTHOMIE-
HiH,  yCIOBIABANMEME HCKOBOE NPHTA3aHIe; UTOOH
noctagoBaTh phmenie o mocabiEEMB, OHD KOHEYHO
HoAXeHB OHID cocTaBATH ceGh onperbaeHHN B3radLb
10 Bompocy 00b YCIOBIHBAOIEN: OTHOIEHIH, HO
cawb 1o ce0b 9ToTH Bompoch He paspbmanea EMDL H
MOr's GHTH IPEeJMETON HOBAI0 IPONecCYalbHAro Cnopa.

«S1 ante viam, roBopATh

Bonpocst
npeoAn-
miagb-’

HbIE.

fopacts Ilasens, deinde fundum

Titianum petat,... - non . nocebit
exceptio. L. 17 D. 44. 1.

Cumeas whera cabayomid: OmBmiii  orsbr-
YAKD 10 KOHPECCOPHOMY HCKYy HE' MOEETH Bb HA-
croamens mpomecck o coGcrseHHOCTH BB praedium
dominans coriathca Ha phmenie, cocrogsmeecd MO
TOMY HpeXRHEMY HCKY,—HE MOEETDH IOTOMY,4TO CYAbdA
BB nponecchs o cepsrTyTh phmaers ToIbKO 005 3TOMB
nocrbiEeMs, HO HE Kakb HE 0 COGCTBEHHOCTH, KOTO-

pad aamb Bb KayecTBh MHNUWIEHTHAr0O NYHKTa HOJ- -

Jexara ero obcyxiemilo °), Hame momozemie moa-

6) Brackenhoft—Identitit und materielle Connexitiit der

Rechtsverhiltnisze, 389 —390 p.—HHTepOpeTEpyE HACTOAIEE




TBep&AaeTca Rpowd Toro c.u'k.uyrommm BocoMEbEAN~
wH whoramm: ,

«3i in judicio actum sit,
usuraeque solae petitae sint, non
est verendum, ne noceat rei ju-
dicatae exceptio eirca sortis pe-
titionem: quia enim non compe-
tit, nee opposxta nocet. Li». 23
D. 4. 2.

I0puacrs rosopmrs, wro phmemie mo mcky o °/,
HE NpeIAHMADYET: HCRY O KamHTalIbBROH cymmb; arta

whcro, pasrmuaers xBa caibiyomie eiygas: 1) mo HCEY O cep-
BHTYTB OTEasaHO HA TOM'> OCHOBAHIW, YTO CyABA OPASHAAD He- .
XOEASAHHOD COOCTBEHHOCTH HCTHA BB praedium’ dominans; 2)
HCED O CEpBHPYTH OTBEPrEYyTH> 0O HEJOEA3AHHOCTH CAMOTO Cep-
BHETYTa, BOIPOCH He O COOCTBEHHOCTH HCTHA BB Praedium do-
minans coschMs He GHIB Bo36y®AeHD oTBBrumEOMB. BB mep-
BOMD cayual cyasa pBmuas B. 0 COGCTBEHHOCTH, TARB-UTO HO- -
pufi HCKB O Beli yke HE BO3MOEEH'h; BO BTOPOMB—BOLPOCH 0
€OGCTBEHOCTH OCTAOTCH OTEPHTHMD. OTOTE-10 mocaBamifi cayuai,
no ¥EBHID Brackenhoft’a m pasymberca s 171. Cp. Tak®e Van-
gerow, Pandecten, § 173. Tdroe ToirOBaHie He MOEeTh OHTH
OPHEATO N0 CIBAYOIIMMDL OCHOBaHiAMD: 1) BB IpHABEJEHHOMD
wBerB aBre w mamera Ha To, wro6H phup maa sgBes TEmE o mO-
crbaaems cxydad, HO 9TO6H mepBHi OHaD BHABIenD IlaBions;
BO 2) IpeAmoZoEeHie, ITO0 HCED 0 CepBATYTB orBeprEyT® 34BCH
U0 HeXOEA3AHHOCTH CAMOTO CEPBHTYTa, OTHEMAETH BCAKOe 3HA-
yemHie y mpABejeHHAr0 H3pBuenHid pHCTa, H60 €Ba XA ETO MOI'B
H Kywars, 4TOOK BB YTOMD ciydak noa,mlﬁmeuy ncny 0 ) prae-
dium dominans moraa yrpo®arp exc. r. j.
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HocHblHAA eme MOXEeTH OHThH DPeIMETOMT 0c00aro
npornecca. -

«Si vel parens neget filium,
idcircoque alere se non debere
contendat, vel filius neget pa-
rentem: summatim judices opor-
tet super ea re cognoscere: si
constiterit filium vel parentem
esse, tunc ali jubebunt alimen-
tar. «Meminisse autem oportet,
etsi pronuntiaverint ali oportere,
attamen eam rem praejudicium
non facere veritati: nee enim
hoc pronunciatur, - filium esse,
sed aii debere». L. 5 §§ 8, 9.
D. 25. 3. L

Yapmiaes rosoputs 3xben, 9T0° BONPOCEH O poi-
crsb He pbmaerca Bb mpomecch 00T aIMMEHTax®,
cyiph EoHEUHO HEOOXOJMMO BOWTH BB pascmorphmie
9TOr0 BONmpOCa, HO pimaerh OHB TOABEO 06D AJTUMEH-
Tax®: «nec hoc pronunciatur filium esse, sed ali
debere» ' 7). I

A

7) Savigny— VI, 437 p., Bethmann—Hollweg 2 t. 647 p.,
1 EBEOTOpHe Apyrie HECATENH . NOAaraloTh, YTQ BH NAHHOMB
civaal Bompock 0 poxersl moTOMY ocraBaics. HE .pHMEHHHMD,
YT0 OH'h PASCMATPHBAJCA CYJALEN, 1O BHpaxerio YJbNiaHa, sum-
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«Adite Praesidem provin-
ciae, et ruptum esse testamen-
tum Kabii Praesentis, agnatione
filii docete: neque enim impedit
notionem ejus, quod status quae-
stio in eognitione vertitur, etsi
super status causa cognoscere
non possiti pertinet enim ad
officium judieis, qui de heredita-
te cognosci, universam inciden-

matim, T; e. 6ess BaxIeEamAro h3exbroBamid, cnocoGHArO mpu-
BECTH E'h ONPeABAGHEOMY UpEACTABICHID O XBHCTBETEABHOMD
CyIIeeTBORAHIU POXCTBA, HO TaRoe MHEBHie HPOTHBHO HCTHHHOMY
cMHCay HpABexéHEHXD MBcrh. YibmiaE® X0oTA H roBOpHTSH, UTO
BOIPOCH O PoxcTBE joxmeHd OGHTh H3CABAOBAH® summatim, HO
Bb TOXKe BpeMd Tpefyers, YTOOH CYABA He Npexje IpHCTYHaXD
ED NOCTAHOBAEHil pBmeHid 06h AXMMEHTaX'h, EAED ROIIa Y&Ee
6yXeTs YCTAHOBACH'S BONPOCH 0 PoacTBL: «si constiterit filium
vel parentem esse, tunc ali jubebunt>. IIparomt camoe Bupa-
&emie «summalim cognorcere», RaEbs JOEA3AXDB
Briegleb, HmEOrja He 03EAYAX0 Y PuMISHD nosepzrocmuamo
HscxBioBamig mpexMeTra,—jxAd 3TOT0 NOHATIA CYHIECTBORAAG: ¥
HHX'B. 5pYroe ¢I0B0: leviter,—summatim e YRasHBIO HA TO, -
9T0 H3cXBEOBaHie XOAEHO OrPAHHYHTHCA BaRHBAMEME, HAHOQ-
xBe cymecTBeHHHME MOMEHTaMHE IBIaro cmopHaro Martepiaia
BD Opomecch, MOMEHTAMH, EOTOPHE TAED CEa3aTh HaHG0XBe BHAA-
orea m3b nbaofi MaccH cmoprO# MaTepin (Summa rei momenta) B
mpexJe Bcero XOAZHH UOANEXEATH CyAeOHOMY pascuorphain
(B> TAKEMD CHODHHM'P HYHETAM'S HPHHALXERHTH, KOHEUNO, B
BOIpOCH O poxcTEE BB mponeced 06baanMentaxs). TaguMs o6pa-
30MB suthmatith G3EaTAéPS imb Orpamavefiie fses¥goBamia mo
ofsexmy, HO HHYero He FOBOPUTBO ceMoms poxd mseakyosamis.
Cy. Einleitung in die Theorie der summarisclien Processe §
87, 90, 86, 54.-
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tem quaestionem, quae in judi-
civm devocatur, examinare: quo-
niam iion de ea, sed de teridi-
tate pronuntiats. L. 1. C. 3. 8.

Cayuaii, 0 E0eMb TOBOPATH NpHBEJEHHOS Whero,
X0IXORD OHTH KOHCTPYHpOBaED CIbiyomuMb oSpa—
30MB: NaThb H ODGKYHH peGeHRa, pOAUBIIATOCE IO
6NOPTA OTIA, CHpPAMHBAJA COBETa y HMNEpPaTOpOBL-
Awromnga n Cepepa, Eakh MOXETD 370 AATA DOIY-
YATH OTHOBCKOS BAacAbICTBO B YCTpPaHHTH Hacibimm-
EOBDb TECTaMEHTAPHHXD, OCOAPABABMAX: status oro-
ro pefepka. CoMpbHie UDH 3TOMB COCTOANO Bb TOMD,
Y10 praeses NPOBHHNIY He Morb plmate o status
peGenka, HO Ge3b 3POr0 HPGAHONOXEHIA HE BOZMOE~
H0 GHI0 pbmaTh Bompoea o Hacabicrsl. Mmmeparo-
PH OTCHAAITH COPAMEEAOMEIS TEND RBe MeHbs k%

praeses, o0%aCHABMH, WTO EL JAHHOMD €Iy4st 0D

Oyzers pbmartp TOIBEO 0 Hacabiersk. ,
Ecin ubawii pans npuseleHAEHXD lex’0Bh ro-
BODATH B NOXH3Y HAmEro HOJOXEeHid, TO, €b Jpy-
ro# cropoEn, Th whcra, Bb Eouxb HBKOTOpHE muca-
TeHd WAX0R4TH NPAMG® IOEA3aTeJbCTBO INPOTHBHArO,
npE GesNPHCTPACTHOMD OTHOMIEHIH Kb HACTOYHHKAMD,
OKa3HBalOTCA He AMBIOMEMA TOH IOEa3aTeNbBOH CH-
AH, Eakas ycsodercsa mwb. Cioja oTHOCHTCA IpeEle
neera L. 7 § & D. 44, 2. s quis debdum pe-
tierit a debitore hereditario,

deinde hereditatem petat,

vel contra, si ante heredi+

tatem petierit et postea de-

bitum petat; pam et hie

obstabit exceptio. Nam cnm
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. hereditatem peto et corpora
-et actio..es omnes, quae in
‘ ‘hereditate sunt, videntur in
titionem deduci.

Savigny—VI, § 298, Keller—L. C. und Urth.
275 p. m Bethmann-Hollweg—2 t. § 111, mpam.
** —pHJATH. Bb mpUBeJeHHOMD MBerh, mMeRHO BB Ha-
9JbHHXD CIOBAXDb €r0 «si quis....., deinde heridi-
tatem petat> ayumee AoKasaTeIbCTBO TOMY, 9TO 33~
KOHHaa cmia, no Pmmckomy upaBy, pacmpocTpans-
Jach M ia OpeMJANiaJbEHEe NYHETH; no3gEbimen
hereditatis petitio, mo mmbmilo oPEXT nHCarexed,
exceptio I. J. yrpoEaeTs HOTOMY, YTG COCTOABIIEECH
BB IpexHEMT nponecct onpenbienie judexsa (pronun-
ciatio) .oTHOCHIach W Kb BOmpOCY O HacrbaoBaBim
mcTHa yMepmemy kpemuropy. Ha caMoms xe nbakb,
coBCEME MHAas MHCIb JEXHTH Bb OCHOBaHIW phmenia
YubpniaBa: 3Ta MHCIbH ACHO YEa3aBa MMb CaMEMB Bb

3aK.JII0YHTENbHEXD CIOBAXD IpHBeJeHHaro lexwa:

) . «Nam cum hereditatem pe -
to et corpora et actiones omnes,
. quae in hereditate sunt, viden-

tur in petionem deduci».

‘flcHo, uTo HOBHi mcknr—hereditatis petitio me
NOTOMY HE MOXeTt mMbTh whera, uro-je BL UpeE-—
HeMt mponecch judex pa3pimmrb mpeisapHTE]bHH
BONPOCEL: HACIBIHMED JM HCTeNb yMepmieMy Kpe—
aaTopy—00T 9TOMB ¥ IbUiaHH HE TOBOPHTEL HH CIO-
Ba—, a TNOTOMY, YTO NIpeXAId W Tenepemsidl HCKH Ha-
XO0JA4TCA JIPYr's Kb APYTY Bb OTHOMEHIA YacTHIHArO
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TOXIECTBA, W YTO mOpenbasrad h. p. 6e3r Bcagaro
orpaHuvenis, Herens npecrbryer» m To TpeGobaHie,
HiR Ty orTAbAbEYI0 Bempb, BXOMAMYIH BbH COCTABh
HacabaeTsa, Koropas pa3p OHia yXe mOpeime-
TOML HcKa. B1 cymmocrs, ma mmbewms 3uabep mbao
Ch ONHEMD M3D cayuaesy pluspetitio, xoraa merens,
Tpe6ya Ooxke, Hexean CKOALEO IO Ipasy NpHHANTE~
EATH €XY,” Tepalb HCKH BO Beeid ero mbaoctn °)
Hesasmenmo ort mpasesennaro lexva, Capmnbn
(435 p.) u mbkoropwe Apyrie mmcateid BEAATH A0~
KM3aTeJbCTBO 3aKOHHO# CANH NPEJUNiaIbHHXD NYHK.
T08b BB TEXDb Mbcraxh HcToYBAKOBB, TAL ynoME-
Haerca 00D exceptio praejudicialis, nonaras uMenHo,
uro 9Ta mocabiHaa skcnemmia Brelesa OHJa TpeTo-
poMb ¢b ubilio AaTh OTBETYHKY CpeiETBO YCTPaHATH
OKOHYATE.]bHOE pasphbmenie Bonpoca o IPHAAYECKOMD
OTHONEHIA, YCJAORIABAKILEMT HAcTOsmee HCKOBOe
oparasasie. Mexiay TEMT HCTHHEHE CMHCI® excep-
tio praejudicialis oTkprBaeTcs W3b caMaro DOHATIA
praejudicium. Tagtb oGosmauanocs y Pumasub phme-
Hie, Kb KoeMy b5 mnosambimenmt upomecct cyabd
00HKHOBEHHO ‘IPHCOeJHHAICA, BO EOTOpoe de jure me
unba0 Aaa Hero o6s2arenpaoi caaw *). lbao mao 3nkes

8) Cp. mBekker, Die processualische Consumption, 233 p.;
3TOTh WHCATONh CApaBeiauBO 3aMBuaerh, wro ecam mo3gEBimas
h. p. 6u1a dopMyimpoBaHA TAEAMD 06pa3oMb, YT0 HE OOHM-
MaJo TOTO TpeGOBaHiA WIH TOH Bemn, EOTOpad yae OHaa mpex-
MeToM1 HcKa (praescriptio), To efi He Mor.ia 6HTH MPOTHBONO-
CTABAEHA eXc. r. j. 235 p. :

9) «Praejudicium dicitur res, quae, quum statuta fuerit,
affert judicaturis ex em plum, quod sequantur» Asconius,
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B0 0 IOpUAWYECKOMB, a cEOpLe (akrmieckowb siis-
Him ApenejeHTOBL, —BJNIAHIM BCTECTBEHHO NpPOHCTE-
KaoMmeND LI KakJIaro CyAbH M3Db onacesid NpoTH-

poptuamluX® IPyrsL ApYry sparoseposb Bilame npe-
IeJieHTOBY ThMD cuibHbBe OTPaXaNOCh HA PUMCKAX'D
judices, 9To 210 OWJM YACTHHH JHNa, H30UPAEMHA
oco6o ana Kaxkaaro orxbabmaro mporecca, viabposa-
TEAbHO JMI0XM MajJo cebaymmie Bb mpask n we EMbi~
mie HaBhka Kb aHAIA3Y IOPHIMYEEKHXT OTHOMEHIH,
BE00X0oAmMMOMY UpH paspbmenia cuopost 0 npawvh.
Ho raroe Baigmie npenmecTsymownxt phmesiii wors
J0 pacxoAMTHCA Ol HETEpecaMd Nnpasocylil Wb ThXb
cAyYaux’b, KOTAA Uparo, mpecrbiyeMmoe HCTHOMD Bb
JaHHONB nponecch mmberTb CkOMNMD DPeANONOKEHIONH
Kakoe JmGo Apyroe IOpUIAYECKOe OTHOMEHIE,—060~
6enno, eciu 3TO nocrbjaHee NpeicTaBiieTh CPuBHE-
TeAbHO 00JbINYM BakHOCTH. BT camomt. nbab, mwbs
co6cTreHHO BB BAAY pa3pbmIMTh yCIOBICHEHA # Me-
Abe 3HAUHTENbHHH HCKB, Cyibd MOI'h  PascMOTPBTH
BOHpPOCH 001 YCIOBIMBAMMEMb 0PBANYECKOMD OTHO=
IDeH{H KaKh OH MHMOXO0JOMDB, 08D HaLIeRAamaro bHm-
MaHIH Kb eI'0 NPeHMYNIeCTBeRROH BaKHOCTH, MOMIY
by, phwenie cocrossmeecs N[O HACTOALIEMY HCKY

cit. em. y Planck’a, Die Mehrheit der Rechtsstreitigkeiten § 26.
Corzacuo TpeAIo&eBHOMY HOHATIO praejudicium raacars w L.
13, D. 37, 10, rab phbimenie, e¢ocrosBmeecd @0 OXHOMY mMPO-
NeccyassHOMY CIOpY HasHBaerca pragjudicium BB OTHOHICHIH
ApyTaro, nosgEbiimaro, Xord 005 of6asareabHON cuxb aroro ph-
IHeRi& Ad4H# APYPare mpomeeca He Momels OHThE u phud, n60 Be
JOCTZeTh TOMASCTRY JAAND.
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MOTI0 WOBAIATH Ha no3apbimee phinemie o fpaBh
yeaorampaoiiens. BoTe 11a mpeaynpemieHia-ro 370~
I'0 RIIABIA, CTOAL OHNACHATO BH NMOJOOHHXT GIYYadKb
Ans pham mpaBocyRis, cymeersosadt Bb PrMokedb
npasb mHCTHTYTD exceptio praejudicialis.

OrpbTyEED MOrs morpe6oBaTh, 9TOGH BOMPOCH
601 ycaoBimBamimewt B Ooibe BaXHOMB IOpHIHYE-
CXONTL UTHOmeBiW OHIL paspbment cylowd pambe
yClIoBNIeHNAro Wckd. Br TaEoM®: cMHCeah maglexmTE
HORAMaTh upaseiemuHa y Capamsm L. 16 D. 44. 1:

«Fundem Titianum possi-
~des, de eowjns proprietate inter
me et te eonbroversia est; et di-
€0 ngraetema viam ad eum per
fundum Sempronianum, quem
toum esee coustat, deberi; e x-
cepbtionem quod praeju-
dicium praedionon fiat,
utilem tibi fore putavit: videli-
oet quod non aliter viam mihi de-
beri probaturus sim, quam prius
probaverim fundum Titianum
meum esse», '°) '* a)

10) A nrajberr HespEHREMEME HNBHieN®, 0 €000TBeH-
HOOTH B%: EOBMT MAEETH OHOPT Me®D HEMb H B. Kpowd Toro
A Tpe6yers npasBEaHid 33 HEMBs OpaBa OPOX0Xa ED oTOMY EMEB-
Hif)' 9pes® APYroil y9aeTOWb, HaX0JAMMiAcA BB GeSCIODHOMT Bia-
akaim B/ Bcam o BHerYnae™ Temeps CB actio. eonfesseria
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. orBbrym-
Ka, mpo-
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- 8) Pmmeriii judex wme pbmars o mpaBaxb OT-
pbrunKa, KOTOpHA mocrbamii BB ¢opmb Bo3pameHia

TaBonoc- [IPOTHBONOCTABAAND HCKY (Hamp. exceptio dominii).

TaBlge-

wein noxy DIECTAMEE  TOATBEPEJEHIe TOMY BaXOAAMD MH Y

s sugh ['ad:

BO3pa-
Kenif.

Si inter me et te controver-
sia de hereditate sit, et quasdam
res ex eadem tu possides, quas-
dam ego; nihil vetat, et me a
te et invicem te a me heredita-
tem petere. Quod si post rem
judicatam a me petere coeperis,
interest, utrum meam esse here-
ditatem pronuntiatum sit, an
contra: 'si meam esse, nocebit
tibi rei judicatae exceptio, quia
eo ipso, qued meam esse pro-
nuntiatum est, ex diverso pro-
nuntiatum videtur tuam non es-
se: sl vero meum non esse, hi-
hil de tuo jure judicatum intelli-
gitur, quia potest nec mea here-
ditas ess, nec tua» '').

Bb OTHQWeHiH Eb B, To mocrBamii MoEeTd NPOTHBONOCTABHTH
HCEy exceptio praejudicialis, T. e., mOTpe6oBaTH, ITOOH CHAYAIA
pasphbirent 6uxs 6oxbe
10) a) Bo sroMD ®e cMHcrb HalJeEHTH PasyMBrs cIoBa
Taa: IV, § 133. ' ‘
11) Mexxy MHOD H To60M, ropopaTt l'afi, Hiers cmOpS
o macxbrcreh; BamxHA ©W3H HACH YTBEPEJAeTh, 9ro BCe Ha-

BARHHE CIHOPD O COGCTBEHHOCTH.

.
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Jna vpasnibHaro moHmMaHia Hacroamaro Mlcra
HajuesuTh 3aMbraTh cabayoumee: npaso HacabicTsa,
KakT ® cOGCTBEHHOCTh W Apyrid BeWHHA mpasa
A¥BIoTh HCKIYATENBHYI0 NPHPOLY, TAKT, YTO NpH-
HaJJIeBHOCTL NpaBa ONHOMY JHMIY HCKJI0YaeTh BO3-
MOXKHOCTD CYIECTBOBaHIA ero Bh IPYroMb; OTCIOJa
ecid, Hamp., HCKHF O COOCTBEHHOCTH NpPHCYXICHD
HCTIOY, TO ITAMB CAMHMDL NPH3HAHO, YTO OTBBTYHES
He eCTh COGCTBEHHMKD; HIM €clH WCTHY YAaI0Ch
nposecta actio confessorla, 10 actio negatoria yxe
He MoxeTb umbre mbera. Orciofa ofmAcHAITCA B
caosa T'aa: «Si meam esse, nocebit tibi rei judica-
tae exceptio, quod eo ipso, qued meam esse pro-
nuntiatum est, ex diverso pronuntiatum videtur
tuam non esser '*). Ho ecam plmenie cocrosioch

cxbicTBO IpPHHAAEXPTH €My HCEAOYATENbHO, H EABIHA BIa-
KBers mbroTopHME Bemanm usb Hacxbacrsa. Orcioga crBayers,
9T0 EaED 4 MOry BUHHHATH Eb Te0B HCED 0 HacabacreB, Taksp
TOYHO H TH—EO MHB. Ecam, Temeps, 4 nepsuit nmpeibaBAAD HCED
' u pbmenie mo HeMd NOCTAHOBJEHO, a 3aTBMB TH X0Uemb BECTH
HOBHH mpouecch WPOTHBD MeHA—CHOPAIIHBAETCH, MOEETHh JIH
O6HTH ZONYmEHD 5TOTH BTOPOE mpomeccs? Bcee 3aBHCATD 0TH
cojepxania mocramoBieHBaro pBmemia. Ecam mocabxmee co-
CTOAJOCH BH MOW IOAB3Y, TO TBOH HCED XOAXKEHD GHTH OTBEpr-
HyTH, H6O EOrja HACABACTBO HpHSHAHO MOHMB, OTCIOX3 CAMO
co6oro ciBayers, 4r0 TH He HacIBiEAED. Ecjin HampOTHBB
CyA® HAINEXb, YTO HaciBIcTBO He MOe, HHUTO He MBmaers
1e6b npervaBaTh KO MEB HCED 0 TOMD ke HacaBicrsh, H cyxba
MOZEETD 0 TBOEMY HCEY Eakh OOBHHATH MeHd, Takb H OTEa-
3aTh Te0B; 60 BH mepBoM: pBmenim Hauero He ompexBiaeHo o
TBOENM> OpaBh»,

12) He Bcerza ogHaEO®e Takb 6HIO; BH CTApOMB PHM-
cEOMD npaBB exceptio rei judicatae Bb mpmeereEHOMT cAvuad



Bh HOALBY ovYBBrumka, BC# BHroja Takoro phmenia
Hag HooABAHArO ¢BOJMTCA KD ONHOMY OIpaBiAHII0
éro; ¥ IO KaKWME OH MOTHBaMb HH COCTOANOCH ph-
memie~-310 He rbaaern pasamuia. llpeserasmas am
OTPBTYHRE HONORUTEABHHSA JOKa3aTelbCcTBA. O hpH-

#e ¥ubis whera, Ora dECHENmiA OCHOBMBAJNACH TAMB HA Irpo-
meccyadsHON ROHOYMIiH, cymecrBo koefi onmperbiserca exbaym-.
mMBMS NOIOmeHiewds: ne bis in idem, mam: bis de eadem re ne
sit actio. «Heassa xBa pa3a BUMHATH CyXeGHATO HCEa 00D OX-
HOMB H TOMs ®e mpeiMerd; RakoBo 6H HE GHI0 cojepEamie
pash mocraHoBAeHHaro pBmemid, gaze ecim ON npofieccdh OHID
HpeKpamews 10 HOCTAHOBIEHiS WPHrOBOPA—HOBHE HCEDL O T0MD
®e npeaMert He Moxers HMBTL MBCra,—He MOEETH IOTOMY,
910 GyXyud pash OpeIbABIeHD, OHB y&e BH MoMeHTd L. Con-
testatio EocymmpoBaicai—actio consumta est>. TagoBh cMHCID
IpHBeJeHHAr0 moXoXEeHid. Bb TBx® cayvasxs, EOrja HCED Ha-
npaBIeEs 681 in personam, uyMBrb juris civilis intentio &
EpoMB toro coexmHars B celB ycrosia legitimi judicl—hom-
evMuin wAcTyHala ipso jure (Gaj. IIf § 180, 181,~~IV § 106,
107, 108); #o Bo BCBXB APYriXD CIyua#Xx’h HOBHE HCHED YETpa-
Hsidcd REH 4Pesd éxc. réi in judicium deductae (eca¥ mponeecs
HpekpamaNCi X0 MOCTagOBIeHid phinenis, wrd, BOHEUHO, CHIO
pharust Ciywhems), wam 4pess exceptio rei judicatae. Bmyr-
permift MOTHEY, 1100y 1uBmi PuMaans cosparh MHCTHTY TS Hpomee-
cyarpmolt womcymmid, sagiwuaica Gess coMubaid b TOf me ujed
SaROMHON CWINM, B% pamo CosMAHHOR mMmM HeoGXoxmMoctd Ofes-
HEwiTe aBTOpATETs €yAeOHNXE phméHift,—# HeAdd UIPHEATE,
9 &b GoasBACIBE ciywaesd EOHCYMOis OmIa CPeicTBOM®
Bitoxts fiexbcoo6pasuums. Bh camoms xbib, ecam phwesmie co-
&roafoth BH HOap8Y orpbTeMEa, TO OTH HOBATO BCEA HOCABAHift
SAHIATIFAICH HHCTHTYTOMD KOWCYMIOiH; ecid &e Cylh IOCTaHO-
Bads, HARPOTHES, OfBMEmreNsHuft NpAYOBOPD, 10 HCTEND HE
Hyxjgaaca Gorbe BB mcEB, B60 BB ero pyEaxb Ouiio BOBoe
TPedCTBO XAA peaiW3ANiEm cBoero 'rpeboBamii--actio judicati.
Ho b EbEOTOPHXD OUABABHNY'L CIy¥a#K'h OOHADYRMBANHCH
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HaiReEHOOTH €My COOpHArQ Hpapa,” BIH TOJIBKO OFpar
HAYRICA OIpPOrepEeHieMb JO0BOJOBH, HPHBeACHEHXD
MCTHOME: BE: HOJAb3Y BCKA,—Pe3yabTal’s OAREDL: OT-
ka3s #cTny. Bonpoet o mpavbt orebrumea ocraerca
OTEPHTHMT: «sSi vero meam non esse, nihil de tuo

\

BeChMa BaXEHe HEXOCTATEM EOHOYMRiH: afificrsie ea WHOTAR
6810 y ®e mpeAnoXoxeEsoil nban--orpamieHia cuim phmewmil,
HEOTA2 HANDOTHRD OHO BHXOXHA0 68 apexBay sroit wham. Tanw
HO ECKY © COOCTBOHBOETH CyID NOCTaROBHNS pharenie Fb mOAB-
3y BHHZHEAHTA, H Bb GHIY ar0r0 phBmemia mocaBiwmid aogrury
pucraTynis Biagbmia. Ho uro mBmaers vTemepr orgfremxy
BYHHNTH €5 CBORH CTOPOHH BHHIMERNiOHHEHT mex1? O EoHCYM-
IiE ero HOEOBAro mpaBa HE MOEers OHTH W phuw, H6o oHG He
IpeAhABIAND elHe BHEEaRoro mcea. OJHAEO e 3TOTS ®=OBEHL
HCE® CToSXD GH Bb OYEBHIHOMD HPOTHBOPBUiX €6 DepBHEDG
phmeniens, 160 BG GIHO H TO Xe BpeMd BOOMOXHA XWMb OLHA
€06CTBERHOCTE B'b OFHOH H Tof Xe BEI[H, HO CYARI UPHSEAND
COGCTBEHHOCTh TeHepemEaro orsbruwmea, a pulerd cp Thus
OpHSHAAND, YTO TemePSHIH{H EcTeWd HE €€ThCobCrBeHEAED. HeE®
ero 6RA> OMW ‘OYCBMJHO HANDABIGHD Kb TOMY, WPOOH LORORe-
GaTh aBTOpHATETH BpeMBHrO PBMeHis, H BB ToMD cayiab KOR-
CYMIid OE43HBaJACH (ESCHIRHOW IJd OrpaEjIesid aMoro apTo-
purera. Ho wmmorna, Eaxb ckasaim Mu, nblersie xoHCYMRiG
BHXO/pA0 3e npeiban yEasamEOf e nbiu. Tars ecrw mo Hexy
OTEASAHD BcIbicrBie AWAATOPHArO BO3pAKeHid, HOBHH HOR® O
0¥ We IpaBB OTBBTYHED MOPH OTPeCTH CCHIEQGI HA ROHOYM-
mito. CosHagie YE438HHMX® HEXOCTATROPD KOHCYMIiH NOGYIWED
Pavpapy mRecrH HOBHE HEerdTyTh, Goalie DpArOFHNi 11 ape-
cabayemoit mbam, m BoTH ABAserca exceptio rej judicatae, gD
HeTMA, Hacrogmifi opramn sagommofi curw. Hassamie m3sborne
61a0 B mpexie, HO Crapad SECHENNiA OCHOBMBAIACH HA ROH-
cymapywomeii caxb L. Contestatio, m nps ea nmpEMBHeHIR <o~
Aepmjamdie pbmenig OHI0 Gespasimumo, HOBAd XK€ QUEPAETCH
#MeHH) HR CaMoND colep®aHim gparoropa. Keller, Ha Rojw
EOero BHNAJO PaCEPHTh XBOAEYHD ¢opMy exoceptio o.j. Bb Prr-
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jure judicatum intelligitur». Orcrona, ecaa cnopras
Bemb BuocabrcTBin nepemuia vo praxkaie ncrua, orsbT-
YHED JOAKEHD NpeJbaBHTh HOBH HCKE M 0043aHT BHOBD

croMb mpaBB, METEO 0603HAYHID JOTHIECEOE COOTHOMEHiE ITHXD
$OPMD BHPAKEHIEMD NOIONHCUMENOHOW U OMPUUAMENLHOT PYH-
- Enim exceptio rei judicatae (Lit.Cont. 223 p.). Bb camoms abab,
MexIy TEMB EAED exceptio BB OTpHNATEIbHO (QYHELIR cay-
HUI& TONBKO- Kb YCMPareni®o HCEA, Tamke exceptio Bb HOIOEHA-
reasHO# (YHENim EmBers 3ajaveio moagepiEaTh 3HAUEHIe CAMOro
codepacania cocrosipmaroca pbmeria.—Cs TogrOCTIO OMpenh-
JATH BpeMsA, EOrga BBeJEHE OHID y PuMAAHS 3TOM HOBHE
HHCTHTYTD, €/iBaid BO3MOkHO, HecoMHBEHO JMmE TO, 9TO OHB
6uat yxe ma3pbcrens uMb Bo BpeMa Iad. Iocabxmifi, mpasia,
BB CBOHX'> EOMMEHTApiAX'> 3aHAMAeTCA HCEIIOYATEIBHO PACEDH-
TieMB OTpHNATEIbHOH (YHENIA eXc. r. j., coBChMB He YIOMH-
Had O (YHENIA moJoxmTeAbHOH, HO L. 15 D. 44. 2, rab mu
HaXOXAMD OpEMBHeRie MOXOEATeNbHOH (YHENIM, 3aHMCTBOBAHD
uMepno y Tag. Jaxe IOxiams sHal® 3TOTH HOBHH IpPAHNHAID—
L. 40 § 2. D. 111. 3.—Kar® 6K TO HH GHIO, HO CB MOAB-
ZeHieM's HOBAaro OpraHa 33aEOHHOH CHAH, NDeXHAH 3KCHENIid
Malo M0 Maixy ofpamarack Bb desvetudo; mo BHpamemio Ca-
BHHFA «HAKBM® W HHEOrJa 'mpaMO He OTMBHERHad, OHA BH-
Mepia NOCTeNeHHO, KAKD OTHANAeTHCyXofl JHCTH, KOrja BHpa-
cTaeTd HOBHH H JOCTHraeThb MHOXHAI0 pasBATid» (277 p.).
Touno ompexBimTh BpeMa cOBEpmEHHATO H3YeSHOBEHid IPOMECCY-
aJbHOH KOHCYMIjE H OCHOBAHHOH Ha Hellt exc. r. j. Tak®e efi-
BaJ# BO3MO&HO. Ecaim Wiachter (Erorterungen, Heft 3, 35 p.)
Heimbach (Rechtslexikon, II t., 797 p.) & Savigny (279) yr-
BePEJATD, 9To BO BpeMeHa IOcramiama mpomeccyaJbHAd KOH-
“cyMnia OHJa AHCTHTYTOMD YHCTO AHTHEBADHHM'D, He AMBBIINMB
HAEAKOTO 3HAYeHiA BB NBficTBHTENBHOH XHM3HH, T0 370 MHEBHie
eJBaJH MOEEeTH OHTh NPUHATO BB BHAY mBiaro paza MBers BB
IOcrariancroff KOMOMAAUiE, OTHOCAILAXCA Kb OTPHUATEALHOH
¢yHEnin exc. r. j. (cM. Banp.,, L. 9 § 1 D, 44. 2. L. 16 § 5
D. 20. 1. L. 23°D. 27. 3).



—_ 01 —

OpelCTaBuTh JOKAa3aTeNbcTBa cBoero mnpasa —Hame
mon0keHle HaxoinTs cebh narke mojarTsepikieHie BB
L. 17 =n 18 D. 212;

Vindicantem venditorem rem,
uam ipse vendidit exceptione
oli posse summoveri nemini du-

bium est, quamvis alio jure do-
minium quaesierit: improbe enim
rem a se distractam evincere
conatur (L. 17). «Sed etsi ex-
ceptio omissa sit, aut opposita
ea, nihilominus evictus sit, ex
duplae quoque stipulatione, vel
fg) emto potest conveniri» (L.

Mtero raacurs, 9ro Oyie kKT0 am6o BHHARUHA~
pyerTb NpONaHHYI0 HMb Bellb OTh HOKYDIWEA, TO MO~
cabiHiii MOZEeTh NPOTHEONOCTABATH HCKY exceptio
doli. Cyxb koHeYHO IOJEEHD OTKa3aTh HCTIY, HO €CIHA
6H J1axe OHD M OTBEpr's Bo3paxeHie oTpbrumka m 00BH-
HEI' €70 HeIPaBANbLHKMD IPATOBOPOMD, BCe Ee 00cabl-
Hifl MOXETT HOLEIMD HCKOMD Tpec.rb10raTh cBOe Mpaso.—
Tors me cammit npmanan® npraararca sb Pamckoms
opask Kb cryyaaMmb, Korga OTRBETIEKD CCHAAICa HA
cBoe ofpaTHOe TpeGopaHie Kb @erny ¢b OBI0 KOM-
nensania. JlokasaTeabCTBOMT CIYEHUTD TOTDL (aKTD,
970 Bb ITHXD CAyYadXxb OTBBTUMED OOHKHOBEHHO
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noas3osagcd exceptio doli, '*) Bo sta nocabamaa,
k8Kt MH 3HaeMh W3b NPEIHAYIAro, me OHia Dped-
MeTOMb OKOBYaTeabHaro phmenia judex’a. Cp Teve-
HieMT BPEMEHH, ONHAKOXe, NPHHATOC HAY4I0 MOA-
Bepriaoch Moimpmgamim: ompenbirensiio judex’a 00b
o0paTHOM® TPeGOBaHiz OTBBTUMER CTAlR HPHCBOATH
3AKOBHYI CHAY, Ypead 4Td exceptio compensationis
cONR8RIA0h Ch BCTPHIHHNE HCROMD “3. «Si rationem
compensationis judex non habu-
erit, rogopaTs ¥ abmiant, salva
manet etitio: nec enim_rei judi-
catae objici potest; aliud dicami
si probaverlt pensationem quas,
non existente debito: tunc enim
rei Judicatae mihi nocebit excep—
tio». L. 7 § 1 D. XVI, 2. Cra-
pui npunnuufb OHIL OLHAKOEKE TOIBEO orpanmem
BT CBOEMT NpPHJIOXEHiH, HO He H34Ye3b OKOHYATEIbHO
#3b PumMckaro mpasa: ecim xomnessmpyemoe TpeGo-
Bagie mo cymmh npesmmaio mbHY TaBHaro Hcka,
OTBETYMKL JONKeHD GHIL DPEIBABATH OCOGHHE HCK®H
001 maramkb W BHOBL JOKA3HBATH choe TpeGoramie.
Cyabs, XOTS W UOCTaHOBIANL, ROMpeEd Hambpemiio
orsbrunka, OKOHYaTeapHOe pbmerie o6b 00paTHOME
Tpe6oBaHIM ero Kb HCTHY, ONHAKO ke Be Goale,
Kakh BL paswhph cymmm raasEaro dcka: '®).

13) Cp. Keller, Civ, Process, 145 p., Kriiger, Processu-
alische Consumption, 131 p.

14) Cp. Prinz, Das allgemeine Actionenrecht, 288—
289 p.

15) UBage BB coBpeMeHHOM> IIpyCCEOMB mpomeccyatb-
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«Quod autem contrario ju-
dicio consequi quisque potest,
id etiam recto judicio, quo cum
eo agitur, potest salvum habere
jure pensationis. Sed, fieri po-
test ut amplius esset, quod in-
vicem aliquem consequi opor-
teat.... dicemus, necessariam es-
se contrariam actionem» L, 18
§ 4 D. 13. 6. '),

HOMB HPap$, rIB rOCHOACTBYEPs CrBICTROHHNS IpEMANTL H
1B oyxp BoHpeEE BOXB ® HaMBpemilo CTOpOHB, YUOJIBOMOYCH
PBmAaTh 065 OGPATEON'D TPEOOBAHIH OTBETYAEA KB HCTHY, BagsIeH~
HOM'H B BHED BO3pamenHia (exceptio compensationis), copepmeiino
01HHARO0BO ¢'h BerpBuEEME HCEOMD (cM. Allgemeine Ger.~—Ord-
nung, Th. 1 Tit. 19 § 6. CapaBezanso resopars Dernburg—
Geschichte und Theorie der Compensation, 68 r..—a«Das Auf-
geben der Verhandlungsmaxime in dema Verfahrem der Ge-
richtsordnung, die bevermundende Stellung, welche der Rich-
ter den Papteien gegeniiber einnahm, fiirhte dakin, dem ein-
mal seitens des Verklagten vorgebrachten Anspruch alle
Rechtswirkung, die er nach Lage der Sache ausiiben komnte,
beizulegen, ohne Réichsicht darauf, ob dieselbe
venden Parteien gefordert und gewiinscht
war. Der Compensationseinwand verlor sich daher nach der
Gerichtsordunng (Prenszischen) gewizsermassen in der Wider- -
klage».

" 16) By mfmenxofl .mrreparyph ecrs mubmie, ure ¥p
mponecch, Bo3BHEKMeMD H8H ABycropomRefl cabikm, judex Meol-
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Cuia wo- Bp BEly BHIIEN3/0ZEHHATO HEBO3MOXKHO COTIA—
phmenin CAThCA €5 CaBHHBH, 9TO €ro Teopia 3aKOHHOM CHIH
uo PuM. MOTHBOBD (OOBEETHBHHX'E) Haulla ce6b uossoe nmpH-
“P%:  3mamie Bb PmMckoMb Kaaccmueckows mpasb. (§ 291

cit.) I'1aBEHME apryMeHTOMD €ro CiyxHTh M 31bch

zodumo pBmars EaEkb O mpaBh HCTOA, TAEs H OTPEGOBAHIAXD,
BHTEEADIEXD H3b TOH He cXBIEA 1a1a orBBTUAEA Bb OTHONEHIH
EB HCTHY. OTH mocABiHia y&e He MOraH GHTH IpeIMETOMD CaMO-
croaTersHaro ucka. Takoso mMenHo MubBmie Liebe (Stipulatio,
247 u 248 p.). 9TOT'H NHCATEAb HCXOXHTE U3 IPHPOXH JBYCTOPOH-
HEXD cIBI0ES, rAB 0643aTeI5CTBO 0XHOrO KOHTPAreHTa CTOHTD BB
HeOOGXOTHMO CHHAJINATMATAYECEOH CBASH CB 00A3aTEIBCTBOM'B
Ixpyraro. Ecam, Temeps, X03BOXHTH Eamjaof CTOpOHE, HeSABHCAMO
0THs Zpyroi, mpecaBaoBaTh CBOe IpaB0, BHTEEADIIee HSH TAEOH
cXBIEH, TO OHJI0 OH HapymeHO BHyTpeHHee eXHWHCTBO CIBIEm,
a BSAHMHHA TpeGoBaHiA cTopoHD HEYBML He oramyadmce GH
TOTJa OTH NpereHsii CIYYadHO BOSHHEMHXD MeXEDL HAMH H
BHYTPEHHQ He ANBOINAXTS Me&kIy co600 HAEaKOH cBA3H. —Bsraaxs
Liebe mpormpopBuurs uUpAMHMD € 6e3UAC.ICHHHME MBcraMs
HCTOYHHEOBD, CBMABTEILCTBYOMAUMD, ITO OTBBTIAED COXPAHALD
HPaBo 0c06aro ACEa, BHTeEaIAaro u3'h Tof Ee IBycroponre# caiba-
ed, Cy. L. 13 § 19 D. 19. 1. L. IL. ibid. Kpou$ Toro, Mabmie
Liebe ompoBepraerca BHTeEAONIAMHA H3'b HEr0 IPAETHICCEHEMHA EOH-
CEEBEHIiAMH, KOTOPHXD HE MOTJIa XOUYCTHTH HUEAKAA PalioOHAJbHAA
CHCTEMa mpaBa, Beero MeHBe Pumckoe mpaBo. M3® Bero cabrosaino
" 6H, 970 cOGCTBEHHHED HMBHiA, 3aRI0OYHBINIE OTHOCHTEARHO €ro
o AQpeHTHHH EOHTPAaETH, 6yXe apeHIaTOph HPEIBABHIH Eb HEMY
HCED 0 cBoeBpeMeHHOH mepexawb wmmbmia, Ttepaers ¢ cBoei
CTOPOHH NpPaBO HCEA Kb apeHZATODY, HOAyYABIIEMY HOTOMD %0
uubnie, —mpapo,  amBomee JAmME BB (yIYWEMD BOBHAEHYTDH
IAd HEro W3b TOTO e apeHXHAr0 KOHTPaETa; W BooGme OT-
pBTIHED, O6paTHHMTB TpeGOBaHIAMD E0er0 He HACTYNHIB eme
ngR'b, 6rarofapd IOpeABbABICHHOMY HCKy, HABCErja Teparb
H HXB.
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T0' o6mjee . coo0pakerie, 9To Ge3s m3cabroBamia Mo-
THBOBH PHMIeHla. He MHGIHMO. NDAKTHIECEOe MpEME-
HeHie WHCTHTYTA 3aKOHHOM CHJIH, W TaKh KaKbh pHM-
CKie I0pACTH, ABHCTBUTONbHO, O0PAMAINCH Kb MOTH-
RaMh; KOIa HRAACHEAN0 . PasphmuTh BODPOCE,; 0 AO-
IyCRAMQCTH, , B, . TOMb. HIH IPYTOME,: OTABILHOND
cxyJab, exc. I ). T0. AMB, 04EBAAHO; He GHJIa. Uy&Aa -
NHeIb O 3AKOEAQH, ¢HIh, OTAXE MOTHBOE- /- (367,.p.)-
Ho- mu yxe .paxbau . 1orasecsyio . BHeccTOATONRAOCTS
npuBeienEaro apryNenta 7). Ure xe Kagaered, oTAbIR
HHXD ¥bCTDh, BB KOTOPHXS CaBHHbLE HAXOIUTD NPAMOe
noiTBepxienHie ero Matmia o cmrb MormBoBb BH Pry-
ckoms npash (L. 13 § 2 D-12.2; L. 7. § 5 D. 4.
2; L. 16 D. 44. 1 de exc. praejudic), To ACTHEAR
CMHCIB 3THXD -MECTD yX&e yCTaHOBIEHH HAMHA BB
npenmecTsyomens n3joxenin. Hakonems nporass Ca-
BREBH, TOBOPATE YEE T0,c000pa®eRie, HTQ, P’Fm@ le Ju-
dex1a 0OKEHOREIHO HE MOTEBAPOBAJIOCK  «1n sententlis
~ sufficiet, si expresserit judex summam insententia, sol-
“vique jusserit vel praestari, vel quo alio verbo signifi-
‘caverity. L, 59 pr. D. 42."1. “Jlunip " 8%’ OXHOM]
wherh w3, Macer'a un HaxoquMb, crhas HOT@EOE?J’
HHXB ,'lp'hmeaiﬁﬂ\[l.:.‘l § i D . 49. 8: T R TR P VN
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que debere; idcirco Luciuin Ti-
tiim Sejo eentum éondemnos.

. Ho Macer wpedort mno3zmbiéimuxs BpeMens, H
tPydao sambraTs uro 160 moA0GHOE BB AOMENMHXD
X0 H4CH OTpPHBEAXD HW3b eoudHeHid Goxke ApeBHHXB
bpuekokcyabroes: Eend Takb, To MOTHBH phmenid
tie MOrAH NOAYY4TH 3aKOHHOR cWMAM y&e N0 OAROH
womgebeTHOCTH WX'B Aad mo3gEbAmaro judexa '°).

.

. 18) Mirksie Casttirelr o 3ardiHol chab <obbbEtmBikixhs
Morasolt Bs PumcroMs npasb pasibiants Bethrhdrin-Hollweg,
t. 2. 630 p:. Vangerow, Lehrbuch detr Pandecten, t. 1, 279 p.,
Windscheid—Actio des romisclien Rechts. Ha cosepmenno uc-
BanvATeasH0l TOWED spBEia cromrn Endemann-—I‘rincip der
Rechtskraft, 60 r. rors mHcatesr ecipasegamso Holaraerd,
19 b6BeMt saxombod cuin ompexBiserca #b PaAMcEoM® Ipa-
BB cooTBBTCTBEHEO OCHOBHOMY WUPHHIHIY PAMCKAro upomecces, HO
OH'B CUATAETH TAKOBHMB NPHHOANOME HE COCTA3ATENBHOE, &
cabacreernoe Havaro. Judex, mo yuemip Endemann’a crpe-
MuJcd PaCEPHTh MaTepiaipHyW HcTEHY BB ABab; »p m3cabzo-
BAaHIE MOXAEEAMAr0 CHOpa OHD #e GHIB CBA3aHD 3aABIEHiAMHA
‘CTopdH's, HANPOTHED OH's MOIM'B ex officio BOCHOJHATH XAHHHA,
npexabsenHns croposamu (crp. 8). CorzacEo TOMy 3aEOHHAA
caxa, no uEbHin Endemann’a, pacupoerpanaiacsk B PEMCEOMB
npasb Ha BeB dakTHUeCEie MOMEHTH, CIyZallie OHOpOI0 HCES,
.2 TaEEe H Ha DNpeojEniarsEHe BompocH (crp. 18). Ho
Bo 1, NBcTo, HA EOTODOMD TIaBEHMD 06PasoMDb yTBEPEIaeTCH
uebrie Endemann’a EacaTeibBO XapaETepa PHMCEAro mIponecca
(L. 9. Cod. 8. 1), orHOCHTCA ET mosxmbiimet nops BB meropin mo-
cabraaro, kb mopB ymagka B pasroxenia ero; B0 2, TB wBcra,



Ecag bbb npeimeeTByOmeNh HIIQELHIE HAMWE

yAaioCh HOK33ATH, UT0 phmanmas APATEILBOCThpeslienie
Judexa mntia ceoEw: upeameromt He Gojbe, Kakp °%veva
BONPOOH 0> MEEOROMDb NPHTA3AHIE, TO TeNepPh He: wu saxon-
Q0XOAHNO OUCPTHTL FPaUIM, BH KOAXD GYAbdA, ROUOH o

Puapoxowny upapy, pasphanaas caumpé Ronpecs O Wpar
st goTRa. ‘

«Cum quaeritur, haec ox-
eoptio noceat uec ne, inspicien-
dum est, an idem corpus sit,
gquantitas eadem, idem jus; an
eadem causa petendi». L. 12 L.
13 L. 14 D. 44. 2.

{lpaserennns cpora Hapra u Yanniama acao esmrb-
TEAbCTBYIOTh, 9TO phmeHie NOCYaHOBAAAOCH judexioms
b Operbraxs yKadamili HCTHA OTHQCHTOABHO HpH-
poin mpecabiyeMaro uparg, ¢usameckaro o6nexTa,
NOAICEANIAr0 eMy, # OpHEIAYECEAro $arma, H3L KO-
£r0 @HO BOBHHENO; B6O eciH B% N03AEbHEIENS MPO-

EoropHd, mo sAbEiD Endemann’a mpamo cBEIBTEARCTBYIOTH 0
sagonHOol cpad mpewpuuiaxsEnx®d HyBEYOB® (L. 7 § 4, 5. D.
44, 2) Bb xblcTRATOILBQCTH, EARG MM BAIBNW .BHme, He .CAY-
BT XOEA3aTEALCTBOMD TOMY, 9T0 judex pbmass o .mpemjE-
niaxsEHXS 6 1bab Bompocaxs. HpaswarHoe porapbmie mo Hacro-
smiemy npenmery eu. Y Buchka Einflusz des Proocesses auf das
.1§natexielle Reeh¢sverhiltnisz t. 1, .§ I, Wetzell, Civ. :Proc.
-§ 47.
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necot ' npecabxryemoe - METHOMH NpuBo ‘He GELIO- OAH-

'HAROBO 110 BCEMT. 0SHAYCHHHND JICMERTAMYD CT HpeX-
HOMY, -pHIeEHEIND uckoMs (idem corpus Wid eadem.
uantitas, 'idem jus, ‘eadem’ eausa), exeeptio rei ju-

~dicatae - we Morza mwbir whcta, 10 06mes BOXO~

. XeHie WONTBEPEIACYCA; PATBABACTGA H- OTUACTH 'MO-

' Juunppyerca APYTEME MHOMOYHCIEHHHMA -BoTaMw
HCTOYHAKOBD.

1) Judex me ptmars o mpaskh, mwhiomews mpu-
pody- 4 €0JlepEaHie; OTIAIHOE OTH AAHHATO IPATA3AHIA
nc'ma. aSl quls 1ter petierit; . deinde actum petat:
Che A . puto fortius defendendum, aliud
i+ w0l .o viderk tune petitum, aliud nunc,

RSN 1 atque. ideo- exceptlonem rei u-
" dicatae cessare» L. II § D.

IOpnc'r'L ronopm,, 910 ecin npemmﬁ ucm
unbrt cBOMM® mpeaMeTOMB mpaBo mpoxoza (iter),
a 'feneph OTHCBEBaeTcA WO cyAy mpaso mpoksia (ac-
tus), exc: €..J. He Momerd wMbTs Mbera, mOO TaMEL H
3xbes mpecabayercs . me 01mua|wnoe mo upnpon'h |
co.uepmamlo npaBo. . o i

2} OruocuTennEO (bnsmecnaro o61.ewra pdameme
Judex’a. .TOUHO TAEKe - ‘He MOTJ0. IPOCTHPATHCH 33
npentin ykasamifi merma '°). Judex me mwbam, cab-

. N '“' /'\v IR 4|“ 1. | ' N P I el

K 19) Hemn He comacn'rwa, a0 npe'ropcxax q;opmy.m,
ookt 00038aMAN0CH 'HCEOBOE TPATASaHie, He BO BCEX® cayvadxs
Guiae, YA00HA X4 'yoro, UTOGH ' TOWHEME 00pasoMt omperbiuTs
$m3mweckill - ofpeRTT - DpecxBIyeMaro HCTIOME: mpaBa. ' Taps
HMEHHO Pb actiones bonaé fidei, ¢opMyra Beerga mmbia oxE-
BAEOBYD ' EoHneinin: - quidquid paret': Numeriuth - Negidium
Aulo Ageno dare facere oportere», m OOHEMaia, cabjoBaTexs-
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AOBATBIBHO, HPABA OVEA3ATE MJIN TPHCYIATH = HACTHY
ussbernoe mbaoe, ecan uéKks-HATpaBiens OHI% AMMIE.
B4 Ty WIH XPYTYE 9acTh’ BTOr0  Whaaro. «Si: exited
- . stamento - detumn' it ctlm i hereds
.1 ab eo,'qui, quam t o't umy aps
gentum ei legatum erat,

.t .- mensas duntaxat sibi le-
“ro+ o it patas putaret; earumque dub-
voovrineen taxat caestimationem in judicio
bt 0+ fecisset, postea eundum petitu-
Pt T - rum de argento quoque legato
«r 0w/ Tpgbatius’ a1t 'nec  obstituram ei
toia.e o exceptionemy; quod non sit
o "~ petitum; quod nec actor

. 'petere 'putasset, nec ju-
.. dex in jadicio sensisset» L. 20
- Do442

'+ Ho paspbmias wek® O mbiowb, CyAba KOHEYHO
mpelpbmans- BoAkld : no3gabimmli ' HCEL 0 9acTH ero:

foohe o Lt - I AR TR R

oo Ty ;v,: R

e T S AR T

20, IBIHA peIMeTsh 0043aTEXBOTEA, BpecIBiyeMaro HCTIOMD,
yemXY  TEME  MOTA0, CAYYHTHCA, 9T0- HocaBamik He mezard WAH
Aake (HIh He Bh NpaBd  Temeps. ®e Tpe6oBaTh JMEBHAALIA
ibaaro o6asarcabcTea (Takd upH obasarexsdtBl EB mepioxm-
YeCEEMD NAaTe®aMb HCTEN> He MO ‘TpeGoBaTh NAaTeEa, KO-
eMy éme He' HacTynuio cpoea). Ho Pumcroe mpaBo 3Haa0 koc-
-BeHEEe’ UYTH, KOUME (OPMYyI3 NPHBOJHIACH BB COOTBBICTBiE Cb
Boxen. Herna.  Msi pasymbeM®, praescriptiones. Hcrend Mors
OTPAaHHYHTH COAepHaHie GOPMYyIH upesd 0cOGYI OrOBOPEY (prae-
scriptio), Kakb> Hamp.. «ed res agatur, cujus rei dies erit>
Gajus IV, 131 m eyméa BB TakoMs ciysad pbmars o npex-
werh o6a3aTerbcTBa COTIACHO CIBIaHBO# HCTHOMB OTrOBOPES.
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esi quis, cum totum petisset, partem petat, exc. r.
J. noceb» L. 7 D. 44. 2. 310 mocabigee moromenie
Hamio ce6h Bh MOTOVAMKAXD MHOMOUACIEHHHA HDH-
whaeria. Veo0yi0 BaEHOCTD TPeICTaBIAETh BH NaH-
HOMT c&xy4ab ToabKO uro mmToBaEEEE L. 7.

«...51 quis fundum petierit,

° deinde partem petat vel pro di-

- - viso vel pre indiviso, dicendum

erit exceptionem obstare. Proin-

de et si proponas mihi certum

loeum me petere ex eo fundo,

quem peti, obstabit exceptio. Idem

erit probandum et si duo corpo-

ra fuerint petita, mox alterut-

rum corpus petatur: nam nocebit

exceptio, Item si quis fundum

petierit, mox arbores excisas ex

eo fundo petat, vel tigna, vel
lapides petat; item si navem -

tiero, postea singulas tabulas

vindicem. (§ 1) Si ancillam

f)raegnantem petiero et post litem

item contestatam conceperit et

‘pepererit, mox partuin .gJus pe-

tam: utrum idem -petere videor

o an aliud, magnae quaestionis est.

Et quidem .ita .definiri potest to-

tiens eandem rem agi, quotiens

apud judiecem posteriorem id quae-

ritur, quod apud priorem quae-

situm est. In his igitur fere

omnibus exceptio nocet. (§ 2)

Sed .in cementis et tignis diver-
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suni est: nam is, qui insulam pd-
tit, si cementa vel tizma vel quid
aliud suum petat, in ea condi-
tiene est, ut videatur aliud petere:
eteriim eujus insula est, non wii-
que et eementa sunt: denique es,
quae juncta sunt aedibus aliems,
-separata dominus vindicare potest.
(§ 3) De fruetibus eadem quaes-
tio est et de partu: haso eaim
- nondum erant n rebus humanis,
sed ex ea re sunt; - quae pebita
est: magisqué est, uf ista exesp-
tio non noceat. Pldne si in re-
stitutionem vel fruetus vel stiam
partus vemerunt aestimatique
sunt, consequens erit dicere ex~
ceptionem objiciendam *).

Yapttians, Koemy npHHALICRAT: HACTOAMEe MWh-
Cro, MpexXe BCero npuwbHAeTH HaMle NOAOREHIE KD
fundus # erv peRIBHHNT ¥ HIGANBHEIND JACTHAME.
Takau's 06pasoMDt ecAu MOR HEED O COGCTBSHEOOTH
PB HONBARUMOWL HWHHIM OTHSPIHYTH OYXAOME, T HD
nocrbacTein #4 He MOTY yXke BHHIMIOUPUBATE KAKOH
Mo ko#rperHo ompenbiaeHAHE yIacTOKD DTOro Meh- -
Hil, & TAKRE Ty WM APYIyH HEGAILHYM YACTH ero.

*) lIBa ocraibEHe §§ mpEBeJeHH H OGBACHEHH BHIIE.
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Tors xe cawuil NpABIHNT DpHIaraeTh OHb 3aThWE
Kb arrperaty OTABALEMXE Pemefi: ecid HCEER O HEMD
OTBErHYTD; T0 HG MOXETH OHTH JONYMEHDL No3nEbi-
i HCE'B .0 Ramoil a#60 oTABALHOA PEmH, colepEa-
medica, Bn arows arrperath. Tags Gyze ko BEHEIH-
KAPOBAIL CTHXA H HaM{HIa, H CYNb OTEA3alb 1O
HCEY, TO HGBO3MOXRHO Bh NOCIHACTBIM BHHIHIUDPOBATH
ORHOTO- CYHX3. HIH OJHOTO HaM(nIa. 3acHMDb YIb-
JIiaHE DEPeXONHTH Xb THMS Ciydadws, KOrAa TWO3A-
AHIANT UCEOND  BUHIHIADYIOTCA BEmH, EOTOPHS
refieps HWHIOTH COBOPINGHHO 0¢000€, CaMOCTOATENb-
Hoe OHYie,, HO Opexje COCTABIANTH YacTh KaEOro-
AR60 whaaro, w310 Whioe ORIO ' NpPEIMETOMS Uep-
saro BéEa. Tdk® ecam emavasa mpeaMeToMh BHHJH—
£amid (OKIh NOMD, 2 3aTENB OTHCEHBAaTCA 10 CYAY
oTabaumRa O0ankd BAH IEMeATDH; HIH CHAuYala HeABA-
®@Moe - aWbHie; a 3aTkwh epyOleHHHA B HEMD Je-
peBbd; .HIR cliepBa EOpalib, a MOTOMD OTXBIBHHA
HOCEHW; MM CHaYala OepeMeHHAd paCHHA, a 3aThMi
poxjennoe el mard.—Cyia mo Tomy, 9ro mepevmc-
-IeHHIS@: TOALRO 9TO CIyJaH. (B0 Kpaiped.whph. mep-
~ BHe.TpE). conepmarca ;K OKHOMT . H. TOND J/e § €
.BHIMCHPABSICHRNME  TPAMEPANT, (YLYUH - COCTRRCHH
'Ob HUMH: YA€THHEI0 .. i1 e.0y, MOEHO OH .IyMATh, 410
‘Y 1bTiaEL . NOXBOAATE. ITH . CAYIAH: NOAG. TOTH B Ca-
(Mt IPUBIHETS ¥ QUATACTE UOSAEBAIMIA:. HeES . moj-
-1eRAM@WE YOTDAHEHiD. Ipead :exo r.. ). Memay Thub
.HBCKOIGEANE. CTPOKAMA . HHEE Y IbUIAHD -TOBOPATE:
«Sed in cementis et tignis diversum est: nam is,
qui» et cett. Takoe, moBmnuMOoNy, npaMoe mpoTHBO-
phuie Yibuiana mocIy®dI0 KaMHeNL NPETEHOBEHIA
xns HoBbiimmx® m3cabaosareredr mo Pumcromy npa-
By W BH3BAIO EpadiHe Da3HOOGDa3HHA TONEOBaHIA
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gacroamaro whera. OnEE nAcaTean noaaraiTs **), 9ro
cHavaja Yieniagbs mMBA® BB BHAY TOTH CHydYaii, KOT-
Ia HCEOBOe NpHTA3aHIe Bb TOMb E_JPYroWb mponec-
c¢h BHBOZHTCA HCTIOMTD H3'L OJHOTO H TOTOXE . OCHO—~
BaHia (causa), Mexxy ThMb Raks mo3nmbe (§ 2)phus
AleTs 001 HCEaxb, rib causa pas3inmyEa; TaMb HO-
BH#l HCET 0 meMeHTH B 0aigaxb He MOXEeTh HMETH
whera, 3qber HanpoTHB® OHE  KomyckaeTcA B eMy
He rposdTs exc. r. j. Ho croporamem 3roro Mk~
Hid 3a6HBalT® 9T0 BH ObioMb> Hamems wheTh
Vipnianrs 3aHEMaeTcd ONBAMD BONPOCOMEL: TOXE-
JEeCTBeHHH JH JaHHHSA  HMCKOBHA NPHTA3aHIA 1O
fusuveckomy o0sexmy,—O0YeBAJHO NPEANONArad BO
BcEXD mpABeeHHHXD HMb HpEMEpPaxb TOXAECTBO
caus'H *'). CUroxp ®e HEOCHOBaTeAbHO Jpyroe wuab-
Hie, 9To-Ae cHauaga Yabmiamb pa3ymbas ToTH tay-
9ail, Korja OajJKE W IEMEHTH eme He OTABACHH OTH
31amia,—n60, kakb 3ambrans eme Hubbe **), 10 mo--
MeHTa OTAbleHis HAKakasd BHHIAKANid OWJIa HEBO3- '
moxHa. HikoTOopHe mmcareanm rotoBH Jaxe  Jomy-
CTHTH, YTO 3aTpYyAHEHie, IpeiCTaBlIseMoe HACTOAMAMD
wbcroms, mpoM3omI0 NO BHHE EOMDHIATOPOBH, BAO- *
EABMAXD BL ycTa OJHOrO Yismiada mporasopbia-

20) Cu. Vangerow—Lehrbuch der Psﬁidecten, t. 1, 282
p.;—Buchka—Einflusz der Process. t. 1, 137 p.

21) Cp. Brackenhoft Identitit et cett. 209 p. Not. 65.

22) Cit. cx. y Brackenhoft, ibid. Cp. raxme Savigny t.
Y1, Beil. 16 Nm. . o :
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mig BO3spREia pa3muRLXT MOpHoTORB *'). CHacram-
pbe Apyraxs 6uav CasmAbm, KkoTOpEY yerpansers
mporapopBuie wbera onbayiomeMs pecbma Bhpoar-
EEHWH oQo0pakeHieMb: N0 ero mbHil, caopaMa—
«item 8i quis fundum petierit et eett. —orTepH:-
paeTos yEo mepsu#t §, rab ¥Yaiomiass nepexosmTd
Kb cayuaaMs, KOTODHE Bbh COBDEMEHHHXT €My IOpH-
craxb Bo306yXIaNA CRIbHOe coMpbpie («magnae
quaestionis est») B KOTOpHe OHB paspbmaert me
Bet onmmaroso ‘). M BecbMa Jerko Morao oraThes,
9P0 H3JATENH HAHNEKTH OMUGOYRO OTHECHH CHOBA
«item si quis fundum petierit.... postea singulas
tabulas vindieem» xb princip, co6razeengne Ya-
ernneio item, EOTOpPYI NEPEBORHIR <POIHO TaKEE~,
HO ROTOPAR BO BPEMEHa RJACCHYGEKMXD IOPHCTOBD
BEOKMA YacTe YmOTpeGAarach B cuucHh orarbe»,
o3mayad Jame Nepexolh EH NPOTHBOROTORHHML RO—
marians *). Taxaws o6pasowts, IpaRAMada BperIomen-
Hylo CaBEHBM NONDABKY Bh TERCTH, HAXOJAMSE, UTO Ha-
crosmee whero He sakmedaert Bb eefh AHEaROIO NpO-
masophuia: nepesmesmsmu s § 1 (mo Capmanm) H3ph-
'CTHHE HaM3% c1yYad, ¥ abniand ropoprtb: «ih his fere
omnibus exceptio noeet». m 3acuMb BuybreTs
AMeHZ) TOTH CAydadl, KOrja NpeEHIH HCKD Hampas-
JeEs OHab Ha mhiaoe 3jadie, a mo3fAte BHHJAOU-

23) Cp. Keller, Lit. Cont. 271 p.

24) Sav. VI t., Beil. cit. Not. e.

23y Cp. mamp. L. 27 § 1 D: ¥¥, 1; ocobenmo—L. 93 D,
XLVL 3. _
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pyworea oTabIeEHA GaFkM AUW NEMEHTH! JTOMY WO~
cxbaEeMy mcky He yrpozaets exc. r. j. Ilkovemy
Tagsf eetenim cujus insula est, non utwgque et ce~
menta sant» **). Ho arors ®e cammii apryséars
apaMiHANT I K6 TOMY oIyyYal0, KOI'Aa CHAYRNA BHH~
Aanapyerca kopaGab, a sarbmp OTAKIBBHE Q0CKd,
#00 9TE mocabiHIa TOYHO TAKEe MOTryTh GMTH 9y—
=g, T. é. He HPBHALJIORATh COOCTBEHWWKY Whmaro -

sopa6ad. Ilovemy Yabniams uabamas 3xbes anms
TOYH DOPBHH CAYYAH~—DOHATH HE TPYABO! PH WOMB
#aB001le pelbegHO BHCTYNAGTH BO3MOKBOCTB TOFO

26) Phmeni¥ Yasmiana suoxith orshuders cuirdo pasmEL
Tomy #6 Pumcrows npard ysameénio w5 CobérheNdocrd, ROTG
pPad He morm6aers AJd IBEA IPESH OXBU COCHhmdEie cro Berin
€D EaBOR JHGO YYMOD BeINi; HANPOTHME XOSFEATD BEMH MOI'b
Tpe6oBaTh Upest actio ad exhibendum orpbienia e& oTH uy-
®o#l ¥ BosBpameHid mOo npuHapzemBocTH (Cp. i 7 § 2D. 10.
4; L. 7 § 1 ibid. L. 6 ibid.). Bs pascearpuBaeMomd caygab
. actio ad exhib. mparza me Moraa mMBrs mBcra (L. 6 cit.), HO
8a TO eXBa THMT HAM JPyraMD HOYTeMs OPOHSOmMLI0 oOriBiemie
6aa0E®s W meMeHTa (Hamp. upH paspymenig nbaaro sjamig)
peEpil X03SERs MOFh BRHIAEBDOBATH WXBH: <denique e, quae
zuncis sunt aedibus ‘alienis, separata deminus vin-
dicare potest», Hiaue pasphmaerca mHacroamifi caysad
IO GOBpeMeBHHMD BSAROHOAATGSECTBANT, FIb X034RED SOMAH
IpESHAERCS ¢OOCTBEHHHEONS BOSBeJ¢HEAre Ha Hell siamHis, &
SMIBCMA B CINPOUMECALHINED MAMEPLAR0BS, TOMA 0w 1n06INn0-
Hie—O0mMuGEmU UM Cnaows Ouam syaese. Cu. Bamp. Art, 554
Cod. Nap. (Cp. 8 Toullier, Le droit civ. framcais t. 5, 126 p.
Not. 2) Sdchs. Gesetzb. § 284. CoraacBo 310Ny €Q6CTBCBBHED
MATEpiaZoBb, NOTOPSBIME HEED O WBIOMD 3AGHIE, HE MOEETDH
DOTOND BEBXALBPOBATH HX'B, & B Wparh HEBATH AWHID A¢HOE-
HATO BGIRAFDAZALHIS.
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ABIEHIA, UTO CTPOMTE.BHHE MATEDIalH, KAKH TaKu-
BHe, NPHHALICEATE OJHOMY IHOY, MeXAY THEMTH Eakb
caMoe CTpOeHie COCTaBIAeTh COOGCTBEHHOCTD - Jpyra-
ro *).—Yro gacaercs, Temepb, OCTAIBHHXD JABYXDB
CIyuaeBb, TO BB HAXD 0O MHCIA YabliaHa, 103J-
Bhimill Ackb yerpauserca upecws exceptio r. J. *°).
Cb 3TEMB TOAKOBaHIEMT HE CTOHTH BB pasphsh Aaib-
mbimiit § (3) pascmarpusaemaro lexva,rat Yabnians
paspbmaers cayuaif copepmeHHO ORHOPOJHHH Cb
IsyMma nocabammmm, Cayua#d cocTOMTH Bb TOMB, 4TO
CHaYaJa BHHIAOWpYeTCA NpPOW3BOAAIHAA Bellb, a 3a-
TEMB OTHCKHBAlOTCA NJONH MIH npaAnIoAs ed (fruc-
tus vel partus). Yaenians, npapa, Aaers 3abes
NOBHAMMOMY HHoe pbmemie: emagis que, ut ista ex-
ceptio non noceat», HO 114 ycTpaHeHId HPOTHBO—
pbuis jpocraTouEO mpeamoxoxmTH, 4YTO ompexbaemie
CyJa 0O NEPBOMy HCKY O NpoM3BOAANIEH BemH Co-
CTOANOCH ED IOAB3Yy HCTHA °).

«[lomaTHo camo coGowo, mpojoamaers Y abmiaH®,
YTO e0JH CyAbA yXEe Bh NpeEHeMT mponecch mocra—

27) Cp. ragme Windscheid, Actio des romischen Rechts.

28) HuBave B 6HTH He MOEeTH, H60 EOM) He HpHHAJITe-
EATH NPOH3BOAAMIA8 Bempb, TOTH He €cTh COGCTBEHHHED A ed
npomssefeniii (partus ancillae, arbores excisae), u moToMy, ecam
OTBEPTrHYTH HCED O HepBoii, T0 BHHAMEANid mOCABAHAXD YCTpa-
BAeTcd Ipesh exc. r. j. (CM. BHme crp. 34, mpuM. 17).

29) Cp. -Vangerow, Lehrb., t. 1, § 173. Savigny, cab-
aya Accursius’y, saTaers macroamid §: «..magisque ut ista
exceptio noceat», r. e. BuGpacuBaers non (Ibid. Not. 0), HO
Opd TAEOMT YTeHiH, EAKDh CHpaBeXamBo saMBuaers Vangerow
(ibid) Esuesaers mPOTHBONOIOEHOCTH, BB EAKOH OYeBMAHO CTO-
arh cx0Ba: plane si et cett. k> mpexmecTBymme# wacrm §.
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HOBHID O PECTATYNiH NJOJ0BH HIA Ee OPHOYIAID
HCTLY I'BHY HXB,—HOBOMy HCKYy O HAXH YrpoZaeTdb
exc. T. gr-. o

- 3) Judex mocramoprans pbmenie o npash BB
OTHOMEHIW UMb TOrO IOpHIAIECKaro ¢dakra (causa),
B35 KOEro OHO BHIBOJHTCA MCTIHOMB.- 31bch oxHAKO-
®e PuMckoe npaBo ocHOBaTENbHO Ppa3imyalo MEEIY
HCKAMH BEMHHMH B JRYHHMA: :

«Actiones in personam ab actio-
nibus in rem hoc differrunt, quod,
cum cadem res ab eodem mihi
debeatur, singulas obliga-
tiones singulae causae
sequuntu r nec ulla earum al-
terius petitione vitiatur: at cum
inrem ago non expressa causa,

‘ex qua rem meam esse dico,
omnes causae una peti-
tione adprehenduntur»
L. 14 §.2 D. 4. 2.

Bume 3sambyeno, uto ¢akTs, u3L Koero BO3HHA-
KaeTh PellHoe NpaBOOTHOmMIeHie, ocraeTca 0e3b BIid-
HiA Ha colepXaHie caMaro npapa,—Takbh COOCTBEH-
HOCTb HE OYIETH HHOI0, RAKHMH OH c10COOOME OHA HH
6u1a npio6ptrena. Orciona ecan pasb OTBEPrHYTEH Cy-
JOMB ACKD O BemHOMb Dpaph, HOBHH HCKDL O HEMB HE
BO3MOXEH, X0Ts OH HCTeI'b KHBOJAND TeNeph 9TO NPaso
A3b HHOA causa; HOO 3TO GyIeTh HCED BCe O TOMD XEe
opasb. Komeuno, ecaiu merems ABCTBEHHO BHPAaSHTD
CBOI0O BONIO, YTOOH Cy1h mocTaHOBAXH phmenie o

.
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CHOPHOMD 1pash JAmb BE pasCyEACHI JAHBATO,
BN YKA33HHATO OQHOBaHIA, T0 HPH COOTABATONLHOMD
xapakrept mpomecca, phmenie cyia He NONERO i~
™ Aarke 3Toro ocHomamia, Corjacmo ckasagHOMY, BB
Pamckons mpaplh oTeocETe.bHO BOMHHX®S HOKOBH Gy~
INeCTBOBAN0 NOIOKeHie: «omnes causae una petitio-
ne adprehendunturs, so swberh ¢t ThMb 6o npa-
3HaHO, YTO DIpH- FelaHin @cTHa °°) OorpaBAiATH ph-
meHie 0 COOpPHOMT 0papb WML YKa3aHHHML OCHOBA-
miemn (causa expressa vel adjecta), onpeabaenie
Judex’a mocTaHOBAsSAOCH MMEHHO BE HTHXH mpexbiaxs
‘B 3a& ACTHOMb GOXpaHAIHCH DO3AHbimMIe WCKA O TOMD
#o npash no Bclwp WHEMD ocHoBamiamb *'). Muoe

30) Boaa merna, mo PumceyMy npaBy, XoixBa OHTH AB-
CTBPHHO BHpAXeHA; €cId &6 HANPOTHBB, JHIO, NpeXbABIAA
BEMEBHNH HCED, OCTaeTcd UPH OJHOMB = BHYTPEHHEMD EelaHiH
npecaBioBaTh XaHHOE IPaBOOTHONIEHie, MO CEOXBEY OHO BHTE-
EaeTh BSH ompexBieEHOX causa, mo3ymBiimeMy mHCEy, BO BCH-
EOMD cayuad yrpoxaers exc. r. judicatae. Bb aroms cumcab
HaJJeRHTH HOHAMATE cioBa Yasmiama: «Mutata opinio petito-
ris (aliam causam) non facit. Ut puta opinabatur ex
causa hereditariasedominium habere: mu-
tavit opinionem et coepit putareex causa dona-
tionis: haec res non facit petitionem novam: nam et cett.»
L.II § 5 D. 44. 2. :

81) Hyxra orpmaaers cymecrnosadic Bb PrMcroM® npa-
P HEQTATYTR scause expressa»; BO MEDBHIO €Fo pass Opexs-
ABICEBHH BHHAMEARIONEHE HCEDL tea6Zodumo o6BEMal® BCB
OCHOBaHid, MO EOMM> IPHHAJIEXATD HCTOY AAHBAA COGCTBEH-
Hocts. Cu. Rheinisches Musium, II Iahrgang 251 p. m II1
Iahrgang 467 p. Ho sro madmie ompoBepraereda, HeSaBUCHMO
o> HpmBegeHHOrd b Tescrd L. 14 § 2, ppyrmmm  croxb &B
UPSNME WHCTAMN NCTOYRAXOBB, BAEW, Hamp., crbiyomee:
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abio—anvER® HIE o6A3aTerbcrBennne uexkn. Coraace
HO 0CO00MY CBOMCTBY 00A3aTOILCTBEHHHXD HPABOOT-
Homeni# («singulas obligationes singulae causae se-
quunturj» pbmemie judex’a mo AHYHOMY HCEY OT-
BIOZb HE MOTJO NMPOCTHPATHCA 3a NpeXbiH yKasaHild
ACTOA OTHOCHTEIHHO NDHIHIECEAro (aKTa, H3H KOEro
BO3HAEIO NOAJexamee o00643aTerbCTBO; HOBHE JHI-
BHB BCED, X0TA OH HAODDaBICHHHA HA TOTD &E (U~
3mueckii o0LerTs, Bcerfia Mors mybrTe Mbcro, exsa
causa, W8H KoOell #HcTeNt BHBOJHTH CBOe HPATA3a-
Hie, HEOAMHAROBA Cb NPEXRAAMT HCKOMB enec ulla
earum. alterius petitione vitiatur» **) **). Jyumi#

«St quis autem petat fundum suum esse eo, quod Titius
eum sibi tradiderit, si postea alia ex causa petdt ocausa ad-
jeeta, non debet summoveri exceptione>. €p. Tagmé Bospa-
®enia [yxrd Heffler’a—Musium, III, Iahrg. 222 p.; Bra c-
kenhoft’a—Identitit, 238—249 p.; Casunsu, VI r. Beil. XVII.
Boobmie HecocroareabHOCTs MEBHIE [IyXTH MOXHO CYHTATE yX&e
pagroms, BuoIEE xokasamHuMD HaykoD. Cp. # Kleinschrod,
Proc. Cons. 204 p. .

32y Obsacrenie mopuxumoMy nposopheamaro L. 5 D. 44,
2. cu. y Windscheid’a— Activ, 78 p.

33) TI'oopa, wro phmenie CyAbH MO TUYHEME" HCREMD NO-
CTaHOBAANOCH BCerma BB pascyxXenin ompexBxewsoff causy, M
pctphuaesca cp mubmiews EbEoTOpEXD macarewelt! wro B B
pleTHNXS cryzasxs Popuymay rxb 0603HATAAOCH IpHTASMTE
BCTTa, BOBCE He SaEANTaia BB ce6hb yasamia caus’ir, w3® xost
HCTEN's BHBOXHTD CBoe mpaBo. CHAZ OTHOCHTCA WMEHHO HCEM,
nsBBcTEHE mOxh EMeHewd condictiones certi; ¢opmyxa B aTHED
HCEaX'h COCTOSAa H3B XBYX'H Yacreil: intentio m condemndtio; ont
He' EwBaa, crbxosarersuo, demonstratio, rxk mo I'amw (IV, § 40)
cafcrperno o603Eavaxach causs. Coraacmo aromy B condittiomes
certi phmenie cyzsm ofmumaxo Beh npavasasis Tord me-HorMid)
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npumbps 3ToMy Baxoimmt MH y Scaevobw m Ul-
plan‘a.

«Semproniae mulieri meae
reddi jubeo ab heredibus meis
centum avreos, quos mutuos ac-
ceperam. Quaesitum est, si hanc
pecuniam ut- debitam bemproma
petens victa sit, an fideicommis—
sum peti possnt Respondit se-
cundum ea, quae propouerentur
posse ex sausa fidei-
commisi peti, quod appa-
ruisset non fuisse ex alia causa
debitum~».L. 93 § 1 D. XXXII.

IOpmer: (Scaevola) rosopmrs, uro ecim Sejus
DpHEA3alh CBOIME HacAbIHMEaMb BHAATL memb ero

HIyI[is HA OXHHD H TOTH Xe 00HEETH, EAEOBA OH HE GHLIA causa
#xb. Cu. Groliet, L’autorité de la chose Juiﬁe 29 p. Ho mpo-
THBB- 3T0r0 MEBHIA ZOCTATOYHO roBOPATH MBCTa, mMpHBEJEHBHS
y Bethmann—Hollweg’a, II t. 103 §, Not. 65, H3b> EOHXD
BHXHO, UTO causa MOrJa OHTH 0Go3HAueHA H BB intentio; (cu.
ocofenno whcro msp I'aa: «...8i quis ex testamento dare sibi
oportere intenderit). X mbrs coMmbmia, ur0 HMeHHO Tak®B 6HIO
B0 BCBX® condictiones certi, W60 WHAY® HcTends Tepald OH BcB
OPETA3aHid Kb TOMy Xe oTBBTUHRY, HanpaBIeHHHS Ba TOTB
&6 00BeRTH (OPEANOJOEKHME HAOp., UTO OTBETYHED JOIEEeHD
HCTIY OFHY M TyXe CyMMy m0 HBCROALEEMTL BafiMamB) 9TO
elBaXH MHCAHMO Bh KaEOMB JHGO0 KDHIATeCEOMD GHTY. Cp
Kriiger, Proc. Cons. § 12; Kleinschrod § 8.
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100, roropse OHB cocTOAND €l KOAEHHMD 1O 3afiMy,
TO XeHa, NOTepABMI HCKD, NpeIbARICHAHA Ha OCHO-
Bamin 3aiiMa, Momers wuckath Thme 100 BB cmay
fideicommiss’a.

«Non est novum, roBopurs
.u&yroﬁ wopacre  (Ulp.), ut duae
obligationes in ejusdem persona,
de eadem re concurrant. Cum
enim is, qui venditorem obliga-
tum habebat, ei, qui eundem ven-

. ditorem obligatum habebat, he-
res extiterit, constat, duas esse
actiones in ejusdem persona con-
currentes, propriam et heredita-
riam: et debere heredem insti-
tutum, si velit separatim duarum
actionum commodo uti, ante adi-
tam hereditatem proprium ven-
ditorem convenire; deinde, adita
hereditate, hereditarium: quod si
prius adierit hereditatem, unam

.  Qquidem actionem movere potest,
sed ita, ut per eam utriusque
contractus sentiat commodum.
Ex contrario quogve si venditor
venditori heres extiterit, palam
est, quas evictiones eum praes-
tare deberes., L. 10 D. 19. 1.

Cuscas whera cabayomid: A npoJaeTh onmy
u Tyxe pemp cEavaza B, a morows C. Ramawituss
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TORyNMEKORE, EMEETs mpaBo Tpe6oBath oTb A me-
peraum osto# Bemd. Ho me yenbsmm npeIbABHATH
CBOEro HMCKa, B yMmpaeTs, ocTaBHBINZ €1HHCTBEHBHMD
sacrbaaugows C. Teneps y mocabamaro B» oTHOmE-
Him A nwberca Asa mcKa:—co6CTBEeHBHI ero HCKb H
nepemejmi# kb HeMy oTh Hacabaogarers B. Yab-
miags ropopats, 4T0 C, 10 mpmEaria macabicrsa, Mo-
EeTh BOCHONB30BATHCA 000EME HECEaMp; phmerie cBoe
oHL HAYEML He MOTHBHpYeTh, HO OCHOBaHIE €ro 3a-
EIluaerca 6e3b comMAbHIA BB TOMB, 9TO Hpaso, KO-
Topoe C cramers npecabloBaTh OAHEMB EaKHML JHGO
#35 03HRYeHHHXD IBYXD HCKOBE, U0 CBOEMY OCHOBa-
Hilo (causa) He TOEJIECTBEHHO CB APYrAMbH HCKOBHMD
nparasamiewt. He mspbormo Toabko, movewy ¥ab-
f1aHD OrpaHAYABAETH BOSMOXHOCTL BUMHAHIA 060AXD
HCKOBD MOMEHTOMB TpWHATIA Hacabicrsa; HacTO4mia
MCKOBHSA DpHUTA3aBiA H N0 NpuBsTiH HacabicTsa
QCTalOTCA HEONHWNAKOBH IO CBOeH causa, a HOTOMY
pbmedie 061 o1HOMD M3P BAXD HE JOAXKHO OH IpO-
CTHpaThCA Ha Ipyroe *'),

34) Kleinschrod, Processualisché Consumption, r. 210 p.



.
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®PAHOY3CKOE OPABDO.

O6pamasen kb Ppannyscromy npasy, MH 3awb-Karie so
9aéMh Bb HEMb, K4ED B Bb JPyrAXb HopbAmaxt noxse-
3aKOHOJATeNbCTBAaX'h, KEPAkHION CKYIO0CTb onpélrhne'-’“::uill’o"’
HIi OTHOCHTeJHHO 00HEMa 3aKOHHOA CHIH H OCHO- cyja.
BaHHAro Ba Hell Bo3paxenig (exc. r. ).) Ilpmumma
970 CKYAOCTA 3aKI09YaeTcd, MOXET: OHTH, BH 0CO-
OHXb TPYAHOCTAXB, CH KOMMA HONEHO BCTpETATHCA
cTpeMieHie 3akoHOJaTeld JaTh {I0APOOHHA H TOYHHS
yKa3agia 0O BONPOCY, CTOAb Mal0 eme pa3bAcHeH-

HOMY HAYKOI0 He TOIbKO BB "JaCTHOCTAXB, HO H BB
OCHOBHHX'b NpHHNENaXb. Kakb 6H TO HH GHIO, BEH
mhaows ppaHny3cKOMB 3aKOHOATENABCTRE MH HaXo-
AMMb JAMb OAHY CTaThi0, OTHOCAMYKCA Kb BONPOCY
005 00TeKkTaBHON CTOpORE 3aKoHHOM cHaH. Lraut o-
rité de la chose jugée, rracars art. 1351
Cod. Civ., 'a lieu qua l’egard de ce qui a
fait Pobjet du jugement. Ilfaut que:
lachosedemandde soit laméme, que
lademande soit fondde surlameme
cause; que la demande soit entre les memes par-
ties et formee par elles et contre elles en la mé-
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me qualité» '). Hecmorpa ma Bcio KpaTKoCTh B OT-
PHBOYHOCTH ompexbaenidi, cojepEamuxca Bb ITOH
crateh, exsanm ojEaK0 Ee BO3MOZHO . coMAbBAaTHCA,
9T0 HacToAmi# Bompock pbmaerca 3nker Bnoant
COrJacHO OCHOBHOMY XapakTepy (COCTA3aTEIbHOMY)
rpaxkjaHcKo# nponeaypw Bo ®pammim *), T. €., UTO
3aKOHHAA CHJIA, Bb OTHOMEHIA O00BEKTRBHOMD, HE OpO-
crupaerca 3a Npeibixm Bompoca o upash, KoTopoe
npecrbayerca Bb JanEOME nponecch merooms. CraTha

1) IipaBefenHas CTaThd He CHa(keHA jAake MOTHBAME;
pelakTopH ed, mo cxoBaMb Dalloz’'a (Repertoire t. 8. 213 p.),
YAEPXAIACH OT'h H3OEKEHiA MOTHBOBD «EAKh G6H HOpAZKeHHHE
H HCOyraHHHe BeIHEOCTHIO 33Ja9d, EOTOPY HMD OPEACTOLIO
HCOOXHHUTD>.

2) I'pampauceii mpomeccs Bo $pamminm Gescmopmo mmbers
Bb cBoeit ocHOBB cocrasarearHH# npEEHETB. Cb oxHo# cropo-
HH HHANIATEBA D0 ABAXEH{D Mponecca NPAHANICEATDH CAMHMD
raxymusca (Art. 97, 204, 297, 299 m xp. Cod. de proc.
civ.); ¢b apyrofi—cyas 00a8aHs AEPEATHCA (PAKTHUECEATO MaTe-
piaza, mpeiloEeHHAr0 TEMH XEe TAKYMEMACA CTODOHAMH: OHB
He MoxeTd ex officio BOCHOIHHTH NpHBEJeHHHA HMH XORasa-
TeAbCTBA, He Bb UpaBB IpHBEATL BO BHEMaHie ' 06CTOATEABCTBA,
Xord GH eMy XOpomo H3BBCTHWA, HO He YEasaHEHS TARYMH-
umca (Art. 2223 Cod. civ. Cp.- Tar®e Pigeau—Procedure civile
t. 1. 475 p., Bordeaux— Philosophie de la proc civ. 355 p.)
Yro e Eacaercd mpmHajlexamaro cyxy mo Art. 325 Cod. de
proc. civ. OpaBa IPeAAaraTh CTOPOHAMD BONPOCH, OTHOCHIMie-
ca KB obcroarexscrBaMd JBaa, To 0HO (DpaBo' He MPOTHBOPBYHTE
COCTH3aTENFHOMY NpPHBINANY; CYXh UOJBRYETCA HMD JRMD JI8
pasHACHEBiA HETOYHHX'D H JBYCMHCICHHHXD 3adBleHill CTOpOHD,
a He XAd EOJAAYECTBEHHATO BOCHOJHEHiA HpELIOXEHHHXD HMH
darTaecEnxb> JaEEHXB. Cp. Mittermaier—Der gemeine deu-
tsche biirgerliche Process in Vergleichung mit franzosischen
Civilverfahren. Erster Beitrag, 229 p.
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IpAMO HEe r'OBOPATDH, YTO 06LeETOMD phmenis W 3aKoH- Harep-
HO# CHIH CJAYEHTL 3TOTH BONPOCH; HATIPOTHBD, OHA IAas(35s Ast.
CHTB, 4TO cyAb phmaers o6b uckm @ 9TO BO3pame-Cod.Nap.
Hie 3aKOHHOH caJH HMEeTs MbcTo JumL mOA® yeno-
BieMP TOXKJECTBa MNOLIEXAMar0 ucKkG Ch NPOEHEND
yxe pbmessmwt (10 PusnteckoMy OOBEKTy H OCHO-
Bamio)» Il faut que la chose deman dée soit la
meme, que la d eman de soit fondée sur lameme
cause. Ho ecrm mnpmaars BB cooGpamenie, uTo
Hacroalman Ibap @ mpeaMeTd BCAKAr0 rpaxiaHCKATO
HCEA COCTOMTH Bb CYAeOHOMD NpH3HAHIA (OpPAMOMB
HIM KOCBeHHOMDB) m3BbeTHaro mpasa b JadAoh meT-
na ') W 9To MHJEBH]YaIM3WpYIOmlie MOMEHTH Bb WCEh

3) Bb GoasmmucTBB caysaeBh HCTel'h, IPaBia, HOXOBOA-
CTByeTCH OIHHMD MWD OmpeiBleHieMb CyAa 0 CYmeCTBOBAHIH
ero mpaBa, TAED CER3aTh TeODeTHUECEMMD INpH3HAHIOMD IO-
cxBABATO, OH'D HPOCHTH eme CYyAh O pea)Hsalin mpasa, T. e.
9ro6H 0TBBTYHED GHXD DPH3HAHD OGH3aHHHMD Kb COBEpIICHiK
n3BBcrEaro (DOXORHETEALHArO HAH OTPHIATEIbHaro) xbcrsia, He:
HEOOXOJHMAr0 AId OCyIECTBACHid NpaBa, HHWMA CIOBAMH:
HESaBACEMO OTH YUTAHOBAEHiA NpaBa, HCE® MOXKETDH 3aRAMYATH
Bb ce6b mpocs6y 06> o6emEemiE orbrumea (Condemnatio).
Ho cymecrBo nbia sTHMB> HEMaX0 HedsMBHAered; BACTOAMHEMD
nDpeAMEroMs HCEA OCTaeTCH Bee-&e NpU3HAHIE WpaBa,—O06BHHE-
Hie x&e orBbrumEa ecTh He GoxBe, EakD mpakTHveckilt pesyan-
TaTh 9roro mpusHamid. Cp. Unger System, t. 2. (3 - Edit)
367—368 p.; Puchta Vorlesungen t. 1. (5 Edit) § 84. Coria-
CHO 3TOMY W pbmeHie XOAEHO mpeEje BCEr0 H rIABAHNDL 06-
pasoMb OTHOCHTHCHE EB Bonpocy O mpaB. xDas richterliche
Urtheil, rosopars CaBaasa—Syst. t. 5, 90 p. —iiber eine in
rem actio zundchst auf das Dasein eder Nichtdasein eines
Rechsverhiltnisses gehe, und nur mittellbar und folgerungs-
weize auf der Verurtheilung des Beklagten zu bestimten Leis-
tuugen», Cp. racke Bayer—Vortrige t. 1. 8 Edit. 406 p.
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cyrb Th ®e camme, uré = sp mpak (Unger .
2, 362 p.), To HeAb3d HEHPH3HATH, UT0 UpHBEJEH=-
HHA cioBa 1391 urt. cyts me Gorbe, kKakh TOJBEO
AHQe BHpameHie Toro po3apbaia, uro cyas phmaern
o apash ® 9ro axs mpuMbmeHia BO3paXeHid 3aKOH-
HOH CHJH Heo0X0AAMO TOXJBCTBO Bo36yXIEHHAIO

_Bb. JAEHOMB mponecch BOIg)OGa o npasb cp npem-
'b

HEMD YZ€ pBmeBsaHMD. caMoM®s nkab, crosa:
«la chose demandde» d«a cause de la demandes,
KQHMA 3aKOHOJaTeldh 0003HAYAETH HH/EBHIYAIABHDYI0~
mle HCKh MOMGHTH, YEasHBAalTH Bb TOKE BDEMA NpH-
3HAKH, KOHMH XapaKrepasyeTcd mnpaso, npecarbayemoe
HCTUOMB, T. €. ¢aamyeckli o0rekTs (la chose) =
B 0paguIeckid PpakTs '), @3B Koero OHo BHTEKAeTH

4; Hepocraers Tpersdro MOMEHTa: NPHPOAH mpaBa (CM.
BHINlE), MOM@HTa OJHHAEOBO CYNMIECTBEHHArO Ji& 0603HAYEHLA
EaEb @paBa, TAED H HAcka. IT107> Npo6Bas mpomsomeds
BcXBXeTBie H3IMMHATO HOXYAHEHIA cocTapaTeIel cBOAA aBTOPHTE-
ry Horsé. Hacroamaa crarha (1351) mbAHEOMT SamMCTBOBAHA
HMH y a10r0 mocaBamsro macateas (Oeuvres de Pothier. 2 t.
470 p.), Y EOTOparo OMa B CBOKs oOYepeib ABIfETCA NOYTH
NOACTPOUHNME mepeBoioMd 12,3 m 14 1. 1. ‘D. 44. 2). Bs
9rEXD lex’axs Pumcrie mpucrH ([laBers ® Yabmiams! Aalorh

* EpaTkoe ompenbremie ycaosifi, mpr EoAXb Momers uybre whe-

TO exC. r. j, Tpe6ys MMeHHO YTOOH BP HNOAXeKAIeNs Hpolec-
ch xBz0 mI0 @ TOMD We caMoM®B UpaBB 70 ero npupodn
(idem jus), gusuuccxomy obrexmy (idem corpuseadem quanti-
tas) B ocwoganita (adem causa),—=Ho IoTse, Bb cpoeMs> Oepe-
BOAB, BemssBcTHO MO YeMy, 0663HAYAIs INEPBHA 1pa HOHATIA
(‘brm jus, id>m  corpus) OAHEMD BHpaEeHieMP — la
choze demandée soit la méme. '
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‘W BOTOPHi# CIYKATD OCHOBAHIEND 114 CAMaT0 HOKa
(la cause) °)

HUraks, ocHoBHBagcs Ha 1361 er., ¥u yTBep-
R®JaeMb, 970 pbmeni cyla BH rpamAasHCKOND MPONEC-
ch, Mo (paHmy3CEOMY 3aROHOJATENHCTBY, MOLIGEHATD
He Goxbe, Kak®h ToIbEO BONpPOCH O UpaBb, KoTOpOE
npecrbayerca Bs JamEON® mpomecch mermons. Cora-Besaphuie
CHO DTOMY W HPaKTHEA *) mpHBHAETH, YTO CYNb He '
ptmaers BHE 0 (aKraxb, W3 EOAXDH HCTENh BMBO-
ABTH CBOE MCEOBOe HpMTABamie '), HM O OPHIAIGC-

5) Uro cxoBo cause ymorpe6aeHo 3abch BB CMHcad mpu-
InvecEaro ¢agTa, 3To AOKa3mBaeTca ApyrEmm MBeramm Cod.
civ.,, raB Bcrpbuaerca To ®e cI0BO—cause, 03HAYAA HMEHHO
vpuiaveckifi fakTh, Fawmifi 6Hrie mpaBooTHOMeHil. Tag®
Art. 1131 raacars: obligatio sine cause ou sur une fausse ou
sur une cause illicite, ne peut avoir aucun effet.

6) Yro me Eacaerca MEBHiA DO HacTrosmeMy mpexMery
$pannyscRaxs yICHHED ABTOPATETOBH, 00 5TOMB CM. BHIIe.
Crp. 34 mpam. 16. : :

T) Mu MomeMs YEasaTh Ha NBENE paxp  phmesii
$paEnyscrRaro BaecamioHHATO €yRR, I'1E ABCTBENHO BHPAKEHO
910 Havaxo. Tagm mamp. BB Arrét du 28 mars 1849 (Dalloz,
50. 1. 57) mpmsHano, 9ro pBmemie, IOCTAHOBICHHO® IO HCKY
0 HeIBAEPNOCTH Ba OCHOBAHIM Xapeflid, He 3aKIDTALTE BB Ce-
63 omperbuenia o xbficrearersEocTs eawol aapcrBemEofl cxbia-
ER, TaE® 970 BOSMOXeH'h> HOBHiH HCRT #9p Tokt me crbmsm,
eexn WMT HpecrBiyeres HOABAZWMOCTE, HOOHBHIAS IPEEMETOND
npexEAro Hegka. OcoGeEm0 BakHO phmesie orb 13 Mapra
60 r. (D. 60. 1. 400), rxB BoO6me NPHSHARO, YT0O QRETH,
OTBeprEyTHe CYXOMB Fb OXHOMTD UpoNecchB, MOryrs eciyaers
rhws Be wewbe ocHoamiéM: gpyraro mosgubiimaro mema.
Cx. ragxe Arrét du 8 mai 1839 (D. ch. j. n- 142) 5 mai
1830 (D. ch. j. n- 162).
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EOMD OTHOIIeHIH, YCAOBAHBAIMEMb 3TO NpHTA3aHie *);

HO O JOKa3aTe’bCTBaXb, IPHBOAAMHXD CTOPOHAMH HH

Bb NOAB3Y HXD PaETAYECKHXE yTBepEAeHid Ha cyab °),
HanpoTHBh, phmeniio HoLIeEATE TOABEO BOIPOCH O
npasl, coCTaBIANMEND NpeiMETH HCRa. :

oﬁgg:;f Honarao caMo co6ow, uTo paspbmas BOHpPOCH

semie 06,-00h HMCKOBOMD MpPHTA3aHIA, CYAD JOIREH: CTPOro

:;:;ﬂl;f; AepEathcd BB Upexbaax® ykasaHifi HCTHA - OTHOCH-

saxomtoli TEIbHO (hm3mueckaro o6nerta npasa (la chose) u ocmo-

cast  pagiq ero (la cause), u6o mHase OHb phmarb OH 00B

npasy. HHOMD NpaBb, a He 0 TOMB, KOTOpOe 06pa3yeTs npel-

MeTh mnoixexamaro Hcka. CorzacHo 3ToMy H Ipak-

THKa OPH3HAETEH, ITO €cHd CYAD paspbmaers HCKD

o vactd m3Bbermaro nbaaro, To 3ro phmenie He

npelaanEpyeTs no3fabimemy mcky 00% OCTaIbHHX

JacTax® Toro ®e Ibaaro '*)—rouno Takme phmenie

8) Taks Bb pbmeriu mo xbiy Boucher (D. ch. j. n-24)
BHpPaEeHO, 9T0 paspbmaa HCEB 0 °/,, cyas He mpeaphmaers
Bompoca 0 KammTaapHOH cymmbB. Cw. Takme pbmenmia, momB-
meHEHE Bb c6opaukB Sirey—Code civ. annoté, Art. 1351,
v- Motiv. Contra: cass., 25 pluv. an. 2. (D. ch. j. n- 163).

9) Cu. mamp. pbmemnie orp 28 iEA 1858, mpHEBeJEHHOS
y Bonnier—Traité des preuves, t. 2. 441 p. 4 Edit.

10) Bw aroms cuucyB. cocrogxes, Hamp., Arrét du 27
janv. 1824, r1b BHpameno crbxywmee: ecam pBmemo, ITO
9T0 COOCTBEHHWED HeIBHEZAMaro EMBHiA, W3BBCTHHe yUACTRH
EOer0 OEPy&eHH IyEel jJauem, uMBeT™s IpaBo mpoX0oia Ypesh

. 9Ty AUy BB TBMD YUaCTEAMDB, OTCHJa eme He cXBryers,
qr06H BB nosxabfimeMt npuroBopb Cyxh He MOrh OTEA3aTh
TOMy XEe COGCTBOHHHRY B HpaBB mpoxoga Eb dpywums yua-
CMXGM3Z MO0 e UMNKIS, He OEDVEOHHHMD cochamen
Xa%en: 00p 9THXD NOCYBIHMXD cyAs He pbmars »e mEpBOMB
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no acky o061 m3sherno cymml, ocHOBaHHOMY HA HOro-
Boph Rynan-npoaax’h HE HCKII0YAETH BOSMORHOCTH HO-
‘Bar0 MCEKa O TOH Xe cyMMT Ha OCHOBaHIM HOKNAEH. '')

Kpowt Toro, npakTaka BecbMa 0CHORATENBHO NpH-
3HaeTh, YI0 BO3PaEeHie B3aKOHHOH CHAN He Yrpo-
XaeTh HCKY, €CIH IPeIMETOMTL €10 CIYEHTh NPaBo

nponecch. Cu, Dalloz, ch. j. n- 110. Cu. tagme Arret du 28,
Aout 1849 (D, 50. 1. 57) Arret du 13 Aout, 1851 (D. 51. 1.
281) He Bcerxa pbpro paspBmara mpakTaka Apyrofi- Bompoch
—o0 Biigmin phmenis mo mcey o wkrowms Ha mosxEBHmIE HCED
0 Toff mIE ADPYro#i wacTH ero. IToTh mocaBamifi, xomewHO, YEe
He MozerhEMBre MBera (cM. BHme crp. 35.), MexAY TEMD BB ph-
meRin oTb 30 Mapra, 1831 BHpaZkeno uporasHoe Bossphuie. 1o,
00 EOeMY cocroaxock 310 pBmemie, Croab JIWGOMHTHO, ITO CYH-
TaeMh He NHNIHEMD X0Ta BEpatuB mpmsecr ero sabesp. [-ma
Soehnée rymuia pb Iapuwb sbBero, Haxoxdmeecs MemAY YIH-
neo PEmersé B cazoMb, NpAEAAERAMHEMD UPOJABNY. ARTH
mpio6pBrenia mossoadxs ed CTpOHTECA TOAREKO BB yamuB Pm-
mexsé. Ho Bo Bpema mpophsa yasum Bmerems, mosald ed
uBera, Soehnée crana AOEa3HBATH, 9TO 2TOTH> HpOpBESE COBep-
MEeHH0 YHATITOXAETH €4 3aBHCHMOCTH OTH OSHAYEHHANO 8KTH,
10 Temeph oHA WMBeTs mOXHYD CcBOGOXY Haxh cBomMb Mbe-
TOMD H 9TO, NOITOMY, MOEETH HpPOHSBOAHATH Ha HEMD IO YIANB
BuBrenb mocTpofiEa BD maxyto ewcomy u# 1AyOuny, Eakb el
sabaaropascymrca. llperemsia Gmia orseprayra pbmeniems
cyza 11 moabpa 1833 r. Bp mocabacreia Soéhnée crars xo-
EaSHBaTI, 9T0 eciH OHA He mMBért mpasa Bb yaun’h Busresn
OPOH3BOXHTD IOCTPOHEH NPOH3BOABHOH BHCOTH, TO NORpaiinel
wbph oHa Momerd CTpOHTHCA BB 24y6usy, BOSBOAA HAND., JaB-
EH, HeNDeBHIAMIIiA CTapod orpagHof cTBEW. OTa ‘mperemsia
ONia HOpHEATA H VBaXEHa EAaKD NEpBOD CYA. HHCT4HIieD,
TAED> PABHO H ANNEASNiOHHHMD H EACCANOHEHMD CYAAMH.
(Cy. moxpo6HO mszomemie abia y Dalloz’a ch. j. n- 173).
11) Cu. pBmenia, upusesenana y Dalloz’a ch. j. n- 196,
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1m0 choeli npmpoit B colepEamI0 pasiAgHOe ¢ THME,
KOTOpOE . COCTARIALIO TpeAMeTs npe®Haro ucka. Taks,
OTEQ3b IO HEKY O COOCTREHHOCTH BD HEJBHBHMOMY
nubHIA He WBMAaeT: OTHICKUIATH Y3YPPYETDH Bh TOMB
x&e mwbmin, '*) wam pbmemie no HcKy o. BIANBHIN -
HE NPeIOJWHEPYeTs HeKy o coGeTsennocTd  '*). Ba-
caMoMb Abal, ecanm OH CyAT, IO MOBOAY MONIERAMAr0
mcka paspbmuas Bompoch o upash, aMbiomens Hnyio
IpAPOAY CPaBHATEIbHO Cb O3HAYGHHHME Bh HCED
IPaBOOTHOMEHIEMb, TO OHB CTOABKO EE BHMEIHL OH
3a MpPEABAH HCKa, KAKL ecad Oh. phmuyh 04 FHOML
$usgueckons GHekTd, plo Tamb - 34kch 0B Pl
WALk OH O ApYroMt npark, a HE O TOML, EOTPPOS.
COCTABAAETH PEIMETH HAGTOAWMIATO HEHA; HOYIOMB~
gagie o npupoxs npasa Bn 1351 cr. cocrasagers ove-
BAJHHI HeJOCTATOKS €, BOCHOJIHEHIe KOero JeRHTH
B 00A3aHHOCTH 3IPABOMEICASMEH OPHCTDYACHIIH,
Kameews nperkmoEedis Ing {paKTHERE LOCAYr
®uanh Bompoch 00% o6vewt - phmeniz B 3aROBHOE
CHIH N0 UCKGMD Ompuyamedonvins (actiones reseisso—
riae, actio .es de nullitate).’ 3n1bcn ona suaumo yery-
nAsA3 BILARIK YUEHHXD aBTOPUTETOBL B, 61arolapd
eMy, COHAach CH UpaBUAbHAr0 myTH, H3 - KQTOPOMTH
nepsoHAHANLHO CTOAJA (CM. HHIEE). o korma 60-xb
rolobh, yieEHe [opECTH Bo Ppammim noaarans,
970 NPEAMETOMT OTPHIATEJIbHAI0 HCKA CIYEHTH He
TO WA JPyFoee NpaBoOTHOINEHie, a caMaj HelXhHcT-
BETOALHQETH HaBbeTHAro akTa HaM CXBIKA; COrIAcHO

12) Cy. Arrét du 9 jujll. 1817 (D. ch. j. n- 310, 5).
13) Om. Rej. 6 fev 1811 (D. ch. j. n- 127, 2).
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9TOMY OCHOBamie oTpEmareasHarc ucka (la- eauose de
lz .demande), ogu saabin Bv TEX® DOpORAXD, paid
KOGHXB ' aKTH HIH cabika ocnaphsaercs. Ho Takt Kaks
mo er. 1391 phmenie He mpocrmpaerca 3a HpeNbAH
yxasaHHAro HoTuoMb ocHonamia (il faut que-la deman-
- de soit fondée sur la meme cause), TO mpa TAROMD
NOHMMARIA MOI'h yXe KA3aThCA NONYCTEMHME BGAKIH
'HOBHH HCKD, €CJH Bb HEMb YKa3HBaercd ERKOH IH-
60 HOBHI MOPOED oenapuaeMaro akra. Taws, abiter-
- BATOAbHO, H YyuaTh HEEOTepHe nHearesn, HAIp.
Arntz—Cours de droit civil francais, 2 t., 168—
174 p. OnEaBoxe cyabaa cropoma Takoro Bosspbaia
CIMMEOME OYeBHJHA, UTOOH OHO MOTJIO OKasaTh Bili-
a@ie Ha DpakTHEY; in fine finale oma moApHBaETH
BCaKld aBTOPRTETE cyleOHHXD phbmentdl, OFRpHBAL
BO3MOEHOCTL (E3KOHEYHArO MOBTOpPeH1d ' TAE0E o He-
ABHCTBATONLHOCTH OLHOTO W TOTO XKe AETA HAH CAbi-
ga. Topasio Goxbmié yemkxn, mosmammonmy, o6bmano
yeHle, KOTOpoe .HCX0Xd M3t TOro e - po33phHig
Ha NOpPEIMEeTh OTPHUATEAbHHXD HCKOBb, Bb ' TOXE
Bpema RJOHAJOCH K ONPAHHYERII0 BOSMUMBROCTH - HO—
Baro OCHapHBamia onHoW W Toi me cabakd. Mo pa-
aywbews teopi Tymwe '*). 3rors mnocabamir epo-
JMTH pasinvEHe OTIBAbHHE NOPOKH aKTa HAM CibI-
EB KD M3BBCTHHMTD KaTeropiaMb, TaKh CKa3aTh, Kb
DOpPOKaNh IeHepHYCCEWMDB; BCAKIH cnemialbHHA No-
POKL €cThb OCHOBaHie WCEa OTIAJeHHOE, TOCPELCTBY—
iomee, co0CTBEHHO, CHOCOGTH I0KABATENHCTBA; HANDO-

-

;

14) Le droit tivil frameais par Teullier;, 5 t., 137—
140 p. (6 Edit.)
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THBS, KATEropis WIH NOPOKL reHepuieckid ecTh -
maimee, Heuocpenc'rneauoe OcHOBaHie- ACKa,—eCTh "TO,
uré pasywbers cr. 13071 moas cause de la demande.
Orcria, ecIH TOpORA akTa, HA KOTOPHE HCTEd’b
CCHIAeTCH BB TOJIEXEAMEMD mTpouecch, Jorayeckd
¢BOAATCA Kb OZHON M TOM Xe KaTeropid €b YKasaH-
HHMA AWh BD OpexHed Tak6B, To mo3aubiimemy wuc-
Ky YrpoEaeTh €XcC. T. _]udlcatae, 60 TaMb @ 3xbeh
gxcToAmid 6a3mch Hcka OFWHDL H TOTH Ee. Ta-
kaMb 0o0pa3owb, ecid Bh DpexHeMb HcEb o Be-
-abNCTBETENLHOCTH 2arbmania @erTend  YEasHBAAb
Ha 710, YTO 3ashmaresr BO BpeMa  cocTaBle-
Hid AaKTa HAXOAWACA BB COCTOAHIA YMCTBEHHAI'O
pascTpoiicTa, T0 HOBEEA CIOPL O TOMD ®e 3apbma-
HIH Be MOEOTH OHTh JonyweHs, 0yie ucreus Temeps
yTHEpEAs6TCH Ha UPAHYXENCHIM Win oOMawb, moAH
paiggiens Eoero mammcano-ie 3apbmame. Tawt m
34bch OCHOBaHie WCKa TOXIECTLEHHO, W60 YyMCTBEH—
HOe Pas3CTPOHCTBO M UPHHYXJeHie, ParHO U OOMaH®D
cBOJATCA Kb OTCYyTCTBIIO BOAR BB 3aphmarert,
HeoOxoxmMoii 1 nbicremreasHocTH akra. Toxe ca-
¥0e, €CTH Bb NPEXHEMT HCKL HeTelb CCHialcd Ha
HecosepmernoxbTie oxHOro M3b ceupkbrejedl, moanm-
capmuxed Ha 3apbulaHid, a Bh HACTOSIIEMD YKasH-
BaETH Ha yuACTie MEXD CBANLTEAANH HMHOCTDABHA;
Bb 060MXb CJyJaAXb OCHOBAaHIE HCKA TOXKAECTBEHHO
760 0RO CBOJHTCA Kb HapymeHI0 Bk akTht yeraHo-
BIeHHOH 3aKOHOMD ¢opuH. «UYero s Tpefobars?
cupamuvaert Mapkans, passusaa reopiro Tyase, '*),-

yamuroxenia akra. llouemy akrn JoameHb GHTH

15) Explication theorique et prathue du code Napoleon
par Marcadé, t. 5, 174—181 p.
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NpaA3Ead’ HAYTORHHMB! HOTOMY YTO HeNpabHIeHb
Bb oTHomeHIW ¢opwn. HMrakd o6maa MHCIB 0
BenpasHIbHOCTE PopME OLIa HemocpeiCTBEHHHMD
ocHoBamieMt Moero mcka. Ho mouemy aktn Henpasm-
Jeds 1o ormomeniio E» ¢opwt? [loromy uro oxmen
B3b ceugbresedl HecoepmeHHOXETEHD. JTa cneniadb-
Had NpHYEHA, CIyRa OThBTOMD TOALKO Ha BTOpO#
BOIIPOCH, €CTh cabloBaTelbHO, BAYTO HHOE, KAKL OC-
HOBagie OCHOBAHIA, roBOpA HWHaYe, €CTH NOCPEICTBY-
wmee OCHOBaHIie RCEKa, cOOCTBEBHO cnOco0Db JOKasa-
TeAhCTBa HENPABAJLHOCTH akTa. Bo propows mce?,
rib 4 CHOBHBAICA HA JTBEPXEJIACMOMD MHOI |yuacTtidn
MeXDb cBuibTeNAMH HHOCTpaHNA, 3TO yyacTie ecTh
TaKEe NpAYEHA HOCpeJCTHYIOMad uiIdm cnocolb No-
Ea3aTeldbcTBa, OAMRadmee XEe OcHOBaHIE €CTh ONATH
HeNnpasHIbHOCTL (GOPME >, ,

Joxnaa wech omtresa Bb nocxbiHee BpeMs HO
JocromEcTBy; Bb KOHWE 60 rogoss HaHeceHD yaapb
Teopid, KoTOpas OHJa NpHHEATA GONLHIMHCTBOMD
®pannysckux® NHCAaTeJell W JaEe NPQHUENA, BB
npakruky PpaEnyscknxb cylosb '*). Griolet '7)

*16) Cx- Rej -2 janvier 1851. 15 decembre 1856, 19
Janvier 1864 (Bonnér, des preuves 473 p.)—Jw60nHTHO, 9TO
vuenie Trase He ocrazoch 6e3E BIAHIA H Ha OTEYeCTBEHHYM
IOpHANIECEY®D xmreparypy. byugoBcki# BB coemd <Oweprd
EaccallonHaro nopsaka oryben phmenifi» rosopuTe Mexay
NpOYHMD crBaymimee: «HeXs3d XO3BOXHTHL ONpoBepEemie b -
CTBHTEILHOCTH KAEOr0 Xa60 cqoco6a mpio6phremia cyavasa mo-
NpEYNEY HpARyXJeHid, a HOTOMB Mo NpHYAEB moxiOTa, %060
oﬂn.amu NPUNUNK CE00RMCA K3 00KOMY OIUNCAUWEMY 0CHO-
8aN10—xs Hedocmamuy c6o600% npoussosa u corkacis» 110 p.
Cp. m Byasmmcki#, cit. 39 .p.
17) L’auterité de la chose jugee, 109—103 p.



ECRpHAD HéNOCTATKA RUHCTpyHumim, yhkasawtm Bo 1,
Ha orcyfcrsie’ BY Hell THepAkro HpHERANA, CL TOYKH
3ptHia koero WoxHo OwuU OH cBECTA M3BbOTHME NO-
pokm akra mam cikikm kb oitpenbrerodi xareropim
dim rpytink, 'Orcioaa m mpomdomtio To, wTO MemILY
iMp kakbs Mapkags vTrOemTs Kb ' noporaMn  $HopHH
Hecfroco0HOCTs (incapacite) ¢pupbrenedt, kaceditionntai
cyIb OrYHECH ITOTH Hopok® Kb Apyio# - Rateropim @
Jaxs Xontb no3imbilmemy mcry, rxb ucrens cownaxed
‘Ha HenpasajabHOCTb HOANMCH OJHOrO U3b churbresen
ga sapbmdgm (D—ch. . n- 199). Bo 2, Griolet

SHCTABENT Ha BAAD HEHPABHABHOCTH * FOCHOACTEOBAB- |

‘maro Bu33phHIA Ha camHi HpesMeTs bTPHNATENBHHKD
uckoBb. Me®ay Thmp khks = ®Ppaduysckie unncarenm
I0 cUX'P HOpPH MOAarajiu, 4ro MpeIMeTeMDb TAKOIO PO~
Ja WCKOBB CIYRHTH caMas - Hexbiticrsmienbsoctb #3-
pherkidro 4kra wium cxbaka, Griolet yudre, wro mo-

100HO HUXOKATENLHEIME HCEaMDB, Bb HAXD ABI0 MIETH

0 TOMB WiM Apyrows HpABOOTHOMeHIW; BCe pasymiie
‘MeXb TIME B ADYI'EMA WCKaMH COCTOMTE JAMb B
' TOMT, Y70 B ONHOMB Caydal Boupdes o mnpask cra-
BHTCA Bb NOJOXKHUTEIBHOH - PopMb: merent npamo npo-
CATH CYXL O npusuawu b ero aunmb mapberHaro mpa-
Ba;—Bb Ipyroms—us ¢opuh orpumaresbHOi: HcTemn
HoMOraerest, ‘WrO0w cyIn ne fpnBuars HsvherBaro mpa-
Ba BB aunh orébranka it ¥EML cameiMn npreyimab 3To
npaso emy—mcriy. Takh ocnapusaa abiicTsureasEOCTD
sapbmania, ucrenn (Fac bIHPKE 110 3aKOHY ) JOMOTaeTes,
YT00H CyAh He NPUSHANH 33 OTBETIAKOMSB NpaBa HA OT-
" KpHrmieccs macabicrso. Eenm taks, To ¥ nompoct 06b
"dbsent phuieria fio Hewaks orpahatensaiiMs pasph-
maeted no OJHAMB A TEMD &€ npuANAOAMDb., KaKb W
IS MCKOBH TONOKHTEIBHHXh, T. €. CyIb MOCTAHOR-
JdeTs pBmenie o CrOpHOMT HPABOOTHOMIEHIN 65 pas-
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cyacOentu moo axnia udy cOnary (cad'se), H3b Kol
OBO BHBOJHTCA HIW BB HOCIBACTBIM MOZETb OHTH
BHBOAWMO OTPbTUAEOMT H HenxbHcCTBATEALHOCTH KOTO-
po#t lorasuBaeTs Temeps ucTelts,—HO OTHIAL We
65 pagoyacdeise mmwas 00600068, KomMi mocrbuHIA cra-
paerca AokasaTh 3Ty HexbiicrareasHo¢rs. Bv ca-
MOMb Xbuk, ecIH Bb MOMORHUTENbHNXB HCkaxh  BOO-
pocs o uparb cyaw paspbmaert BB pascymieHin m3-
BECTHaro IOpHAAIECKATO (akta, H3E EOET0 OHO BHBO-
AdTCA HCTHOMB, HO 0e3h OTHOmeEHid Kb JOKasaTelb-
CTBaMb, KOHMH HCTeNb yJocToBbpderTs cymecTsoBaHie
aToro ¢akTa, (cM. Bume cTp. 41) To B BB OTpHIATENb-
HHXD HCKaX'h TOTh Ee CYAb pasphimaers Bonpoch o He-
CcyIecTs0BaHiA NpaBa B IUNE OTBBTIMEA TOUHQ TAKEE
BB Pa3cyXEAeHIA TOro akTa uinm cabisd, HeXbAcTBATENE-
HOCTEL KOedl J0KA3HBAeTH HCTens, Ho 663D OTHOMEHIA Kb
IPHBOJUMENG HMB JOBOJAMbH, TO €CTh, OTIBILEHMD Ho-
EaMb akTa #a# ¢ABIKH, HA EOTOPHE OHE CCRI&eTCH.
l())("rm)meﬂi;ﬂ snoxed amarorwumnsa. Otcoia cibayers,
9T0 ecH Pa3h CTAPaHid HeTHa A0Ka3aTh HelbACTBATE b-
HOCTh W3BbCTHArO axra maM cxbiakm ocrarmch Gesy-
cubmEH, TO OHb Y&e He MOXETH CHOBA JOKAa3HBATh
HeAbACTBHTENLHOCTs TOHXE cabakd, Xord OH OHB
CCELIANCA TeNeph H Ha HOBHE MOPOKH: eMy Yrpoxa-
ers exc. judicatae, m6o nbao muers BH CYMHOCTH O
OZHOND H TOMH Xe HpaBooTHomeHiH ‘*a) ‘°G). Becn-

18a) K5 maomemmoMy wmhmi Griolet, npmCOSXHEMICA
Bonnier (Traité des preuves, t. 2, n- 876 5 Edit.), mpemmii
CTOpOHEAED yweHia Tyase. o o
186) Bp xwGONHTHOMB OTHONICHiE BB BOHPOCY CIQHTH
Byasmmckiti. Ycramopaaa modhrie: cause de la demande,
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Ma 3HaMeHaTelbHO, YTO A0 noaBieHid Teopim Tyise,
OKasaBmed Bridgie HA CaMyld DpPAKTHKY, nocabaaas
CTOAJa WMEHHO Ha ToM TOUYKH 3pbHiA, KOTOpad BB yue-
HOil xETeparyph BmepBHe yrasada Griolet; Inokasa-

TeabcTBOND cayxETH Arrdt 17 juillet 1816 (D. . ch.:

{. n- 200) «Considerant que par un premier arret,
a nullité pretendue de l'obligation notariée a ete
rejetée; queainsi cette obligation est defen-

due par lautorité delachose jugée;

OHb CHa4aJa BHCEasHBaeTh TO NpaBHIBHOE Bo3phmie, uro
HOIs OCHOBaHiEMS WHCRa HAJJEERHTD pasyMBrs mpaxEue-
ceit paETh, sapmifi Owrie npecrbiyemoMy mWcTHOMB mpa-
By. 910 OCcHOBamHie, samBuaers DyAsHHCEi#, «gacro cuBmuBanTD
KaE'h Cb n#peoMemoMs HCEA, TAED H €O CPedcMmeaMu, EOHMH
OHO JZORasHBaercda. «(UcHOBaHie HCEa, causa petendi, mpoaoima-
eTh 0HB, eCTh HelOCPEeJCTBeHBOE HAUaI0 NpaBa. EOTOpoe CTOpO-
Ha OTHCEHBaeTD IyTeMD HaJOOH HIEm BeTpBuHAro Hcea, cabpo-
BATEJbHO OCHOBAHIE HCEA €CTh He 9TO HPaBO, HO ero HCTOYHAR'D
T. €. PoEJapiee ero Havaxo (principe generateur) Tarums 06-
PasoMDB OCHOBaBieM> BEIECTBEHHAr0 HCKa CIYEHTH Be COOCT-
BEHHOCTh MIP NOBHHHOCTH, HO HCTOUYHHED HXD mpjobphrenia
(titulus acquirendi) Ho BB cxbap sa sTEMEH cIoBaMH, BB BH-
JaXb pasbacHeBid cBoedf Mucad, Byjasumcki#f npusogurs mpm-
whps orpEmaTexsHar0o HCEaZ H SEKBCH ABHO CTAHOBHTCA HA
rougry spBmia Tyiwe, roBopd, 9TO OCHOBaHieM: ero cabxyers
CYHTATH TOTH reHEpHYECEifl mOpoR® (HADD. OTCYTCTBie coraacia
HIH BeROCTATOE® (opMH) pajd EOero ocmapBaerca Xbiicrsm-
TeAbHOCT HSBECTHON cXBIEH; OCHOBAHieM® HCEA OUEBHAHO
sxber  4BIdeTcH y BEro y&e TO, Y16 ecTh Ha caMoM’b JBrxB
CIH0CO6s JOEA3aTeABCTBA. BB . pesyarTaTd OBD IOBTOPHAD TO
- cBmeHie OCHOBAHIA HMCEA €O CIOCOGAME XOEA3ATEALCTBA, 0 KO-
TOpoMD> HBECKOABEMME CTPOEAMH BHIIe TI'OBODHIB caMb. Cu,
«O caab cyx. phmenifi» 38—39 p.
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que lintimé m'a pu, sans y porter atteinte, remet-
tre en question cette nullite sans pretexte d'un
autre vice de forme que celui quil avait drabord
ohjecté; que la simple proposition drun
nouveau moyen ne constitue pas
une nniouvelle cause de demande ou
dexception» '),

19) [pamoe mocTamOBAeHie DO HACTOANEMY BOIPOCY, HSD
BCBXB COBpeMEHHHX'> HWHOCTPAHHHXD SaEOHOAATEABCTBD, CEOJB-
EO HaMb m3BBCTHO, cojepmuTca xamb BB l'oaxamicroms Hoper-
cBb, rab Tpebyerca (Art. 1491), 49TOOH BB OTPHNATEALHOMB
Ackd 6uiE yrasaHH 3apash BCB moporm ocumapuBaeMo#t cpBiEm,
H 9T0 HOBHH HCRD y&e He MOmeTd HWBrp MBera, mCEADYAd-
Zamp T cIydam, Eorja HOBHE NODOKS, HPHBOANMHYE BB IO3A-
mhiimens uckB 6uap He mspBcTems WeTHy paEbme o BAEB mpo-
mnnoi) croporH. (Cu. Concordance—par saint Joseph, t. 2
973 p.).
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IPO3KTD OBHIETEPMAHCKATO Y(ETABA TPAJAHCKATO CYAOMPOR3BOACTBA
872 r. ).

Hn BB 01HOMT B3 HOBEAMAX'S 3aKOHOAATEIBCTBD
HE CONEPRHTCA CTONb NpAMaro M onpexbamrenEaro
NOCTaHOBJEHIA N0 MATEPECYIMEMy Hach BONPOCY.
Kakb Bb NPECIOBYTOMB NPO3ETH obuerepMaBCKaro
yer. rp. eygonp. 72 r. § 278 nposkra ruaaceTs:
«Urtheile sind der Rechtskraft nur insoweit fibig,
als tber den durch die Klage oder durch die Wider-
klage erhobenen Anspruch entschieden ist.

«Die Entscheidung uber das Bestehen oder
Nichtbestehen einer mettelst Einrede geltend ge-
machten Gegenforderuag ist der Rechtskraft fihig,
jedoch nur bis zur Hohe desjenigen Betrags, mit
welchem aufgerechnet werden soll.

W Tagn phmenie pXOIETH BL 3aKOWHYI cmIY
Be Ooxbe, Kakb mo nompoey 00%. HCEOBOM% NPHTA3A-

1) Entwurf einer deutschen Civilprocessordnung.
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Hid, IpAYeMB EOHEYHO Bce paBHO— Dpecrbiyerca Jm
#3pbCTHOE NpaBO DyTeMh HCEa MEPBOHAYAILHArO,
nia xe Berpbumaro. M3w aroro mnosomemia jpomy-
CEaeTCd eIUHCTBEHHOE M3bATie Aid exceptio com-
pensationis. Takoe Bo3paxemie NOLIEEHTH TaK&e
OkoHYATeNbHOMY phIIeHil0 cyla, HO CyAbL HOCTAHOB-
1gets omperbiemie 00b oOpaTHOMD TpeGoBaHIA BB
paswkpb Toabko HCROBOE Cywmmm (pro cuncurrente
summa) Becs ®e ocranemo#i MaTepianrs, 06CyEIae-
MHH CYAOMP IO JIOBOJY HCKOBAaro NpATJ3aHid, HE co-
crapagerd IpelMera, mojjemamaro OKOHIATEIHLHOMY
pbmenioo cysa. Cp. Moruss kb npoakry, 290 m 291
p. Paspbmaa yrasaEHEMD 06pa3oMb BOHNPOCH O0%
+o0rent 3aK0HHOM CHJAH, COCTABATEIM NPO3KTA, KAK'D
sagao u3b § 278 MoraBoBE, HCX0ZMAH WMEHHO H3D
xapaktepa mrbaaro cyse6Earo mpomecea,—-COCTA3a—
TeAbHAT0 Hauala, NOJOKEHHAr0 HMH Xe BB OCHOBY
nponenypu rpaxaanckoit *). Cosepmenno skpro 3a-
whuaers Kleinschrod: «Entscheidend ftar den Ent-
wurf war die Rucksicht auf den Willen Parteien,
und von diesem Gesichtspurkte aus ist § 278 auf-
zufassen, der reinste Ausdruck der Verhandlungs-
maxime» . 250 p. cit.

2) Cp. §§ 115—146 mposkTa.
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PYCCKOE IPABO

llono6ro Ppannysckomy 3aKoHOIATENBCTLY, HaMe,
oTeYecTBeHHOE NPaBo 3akluaeTs Bb ce6t me Goxbe,
Eakb TOIBEO OJHY BEChMA CEATO H3IOKEHHYIO CTATHIO
mo MHTepecyomeMy Hachk pompocy: «Pbmenie Bery-
maerTl Bb 3aKOHHYI0 CHIY TOIbKO Bb OTHONIEHI
CROPHAZ0 npedmema, OTHICKHBAEMAar0 M OCHAPABAEMATO
THMA He TARYMUMACA CTOPOHAMA H HA TOMD Ke
ocHosarid». (Cr. 895 Yer. I'p. Cyn.). Bume 6o
3ambueHo, 9TO NpeIMETOME CHOpPa CTODOHH BB KaX-
IoMb OTrbabHOML npomecch CIyEATEL COGCTBEHHO
MCKOBOE DPHTA3aHie MIHM NPaso, mpecrbiyemoe ACTIOMD
(cm. prme crp. 20); corracHo TOMy UpABAIbHAA MH-
Tepnperalid OpPHBeJEHHOH CTaTbH JONKHA 3aKJII0-
9aThCsl Bh TOMDB, UTO 3aKOHHAJ "CHJIA YCBOZETCA €0
OJHAMT JHmb oupertieHiaMb Cyla o0 npasn ucmya.
Beb npyrie pompocH, Eo36yEjaeMHeE CTOPOHAMH BL
TeYenie NPOH3LOACTBA, TONLEO PASCMAMPUSAIOMCA CY—
AoMb M cdia pbmenia He mpocTEpaeTcA Ba HAXB ).

1) Takoe moHEMaHie 895 cT. BHOJHE rapMoHEpyeTd H C'b
CTPOro COCTA3ATEILHHM® XapakTepoM® Hamero ['pamfaBCEaro
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Mexzy Tiwt Bama KaccamoHHaA NIpaKTHKA Jep-
®EATCA WHOTO BO33pEHIA 1O HACTOAMEMY HpenMery.
Ilo wntmilo ea 3akOHHas cHIa pacHpOCTpaHAeTCH H
Ha mpewoimniarbENe BB Jbab Bompocu. Takb BB ce-
saTcEoMt phmenin no xbay km. Bapstanckaro (2 Mas
1873 r.) pupaxkeno, uTO MEpOBOH CHE3ND JOIEEHD

Cynonp-cTsa, BBefeHHaro Ycrapamu 20 Hoa6pa. Io cmab 4a),
367b), 706¢c), cr. Yer. I'pama. Cyx., CyAs He MOEeTH HH OTKPH-
BaTh Hporecca 6esh OPOCEOH O TOMD CTODOH'H, HH BHXOJHTH 33
mperBan marepiaza, TpefI0ZEeBHATO CTOpPOHaMH. OTE mocaBamia
onpexBidnTh Eakh CaMHii IpeiMers mnpouecca H cyne6HATO -
pbmenid, Takp m TB ZaHEHE, Ha OCHOBaHIA EOHXH JOIEHO
6HTH .0BO mocTaHOBAeHo. CraThm 335 W 368 He CTOATDH BD pas-
pBab ¢B cocTAsareILHHMT HagaloMb npomecca. Ilepad mpe-
XOCTaBIZETH CYJy UPaBO paclpoca CTOPOHD, HO STHMDH HPABOMB
CyAD JOIXEH'h NOIB30BATHCA HE IAH KOSUYECINEEHKAL0 60CNOM-
HexiA NPEJIOEEHHATO CTOPOHAME MAaTepiata, a TOXBEO JXAA
PA33ACHENIA TPEJCTABICHHNXDS uMu JaBEHXG. (Cp. BHme crp.
15, mpaM. 5). Coraacmo sromy u llo6bromocmers: «Pacnpocs
JOIXeHD EacarbCd TOIBEO TEXB 00CTOSTEIBCTBD, BOTOPHA HO-
JOEHTeIHHO VTBEPEIANTCA UPOTHBHOKW CTOPOHON. Bn mporws-
HOMB cIyYa’d pacmpocTpaHeHie pacmpoca HA 06CTOATeNBCTBA,
HpAMO He BHTEEAalNid H3b O0bAcHeHifi mpornBHOf CTOPOHH,
0H10 6u Hapymenmiem® 367 cr.» Cyae6moe pYEOBOACTBO, N
609. Cp. u N 606. Jaxte, cr. 368 mpexocraBadgeTs CyLy OpaBo
YEASHBATH CTOPOHAMS HA HEJOCTATOED JOEA3aTEICTBH, HO OTH

a) «Cyse6ubia Y cTaHoBIeHif NPHCTYNAIOTH Kb IPOHU3BOACTBY rpaK-
A3HCKMXD Abap He UHAYe, Kakb BcabAcTBie mpochb6bI 0 TOMD JHUD, A0
kouxdp TH abiaa Kacaworcar.

~b) «Cysp HE B Kakomd ciyyab He colupaers caudb AOKaza-
TeAbCTBb HIH CIIPaBOKB, 2 OCHOBbIBaeTh cBoe plBineHie HCKIIOTUTEIRHO
Ha A0Ka3aTelbCTBAaXh, NPEACTABICHHLIXD THKYIIAMACA».

¢) «Cyap He umbers npaBa HHM NocTaHOBAATHL phureis o TarAx®B
HpeAMeTaxs, 0 KOHXb He NpeAbABieHo TpeGoBaHid, HEHNpPHCYKAATH
Goxbe Toro, 4To TPe6oBaloCh TARYINUMACHY.
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OHIL JKAQHHTHCA OFp paspbmiemis meEa O BIHCKA-
BiH HO JOrOB8OFY-—BH BAJY TOrO, 110 OTB'kTquxou'b, BD
¢oprd Bospamenid, BO30yZEIeHH OHID HPEIOARMIANL—
HE# BOIPOEH 0 NpaBd COOGCTBEHHOCTH Ha nennummme
mybaie * §m Tosso rag®e b pbmesin 67 r. N 216

yeMoTphHiA CTODOR'S BCe-Ze 3ABHCHTH—IDHBECTH HIM He ODH-
BeCTH HEJOCTAIONIiA IOEA3ATEJLCTBA; CAMD cYAD He BB MpaBh
ex officio BOCHOZHATH 3TOT® HEAOCTATOED; TAEHMD 06DPasOMSD; H
npa xhiicriu 368 cT. ocTaercd He HADYMEHHHMD NIPABHIO
COCTA3aTeABHAT0 Hpomecca, 970 CYXD phmaers no XoEasaTess-
CTBAMD, IDPEICTABICHHHM'S TAEYNHUMACH CTOPOHAMH.
2) Cymecrso aroro pbia sagamuaerca BB crbiyomens:
on'hpennnﬁ EHS38 BapATHHCEAT0 DOpeIbABAND HCED .0 BSHC-
EaHiE ¢b EpecThimd Kopememgaro n Crpymesckaro 425 p. Ha
OCHOBaHiA 3aENIUEHHA0 WMH C'hb AHATONIGBCEHMD BOTYHHHHMD
yiIpapieBieMT EHA3A JOroBOpa N0 Hafimy pHOHHXD AOBEAb BB
p- Cocuel, Bb GepesaHCEOMD 3aiWBh H TYJHIyIHCEOMD AAMAHSE.
O'rn'krmn BO3paXaJH, YTO O3HAUGHHHH JOrOBOPH 3aRIDYEHD
HMH Tpexje, HeEeJH HMDb craxo usphcTHHMB, 90 p. CocExa
HE Ha Mex®eBoMD miagh, HM BB ycraBHOH rpaMorB, cocross-
meficd MeXAy EHE3EMD Bapamacnnu's H OHBIIUMH €r0 EpecTh-
AHaMH JepesBd KosH He 3HAUATCA, & BHAUMTCA COCHECEid H
GepesaHCEIl AHMAHH, EOTODHE CYTh HAYTQ HHOE, EAED BOAH
WepPHAT0 MOpA, TAyGOKO BXABMIiACA BB MATEPHED, 4uT0 cxbro-
BATEABHO, WM OTBBTUMEAMD CEAHH BB OTEYIO'D DHOHHSE JOBIH
Bb MOPCEHX'H BOJAX'h, H6 MOTVIIEX'> OHTH HpeAMETOMh YACTHOR
COGCTBEHHOCTH, & COCTABASDINAXE OOMY®D TIOCYAAPCTBEHHYD
cobcreenHOCTh. Bb BHAy TagOro Bo3pameHia wmupoBo# chB3AB
POTEEXD BB pascMOoTpBHIe BOoApOCa: COCTABASOTS XA BOAH JXH-
MAHOBh MCEXOUHTENFHY® COGCTBEHHOCTh BIAXBIbma ToR 3emam,
KOTOpaf MMH OMHBaercd. PasphmEBmME OTpPHIATEIBHO 3TOTD
BOIPOCH M He HDWSHABIME BOTYAHHHX'D EHAS8 bBapardmcearo,
MEpPOBOR chBsab oTRasaxb BH HCES mopBpemHOMY mocahxmaro,
EaE'h HCTERADIIAX's H3D AOTOBOPa, EOTOpPHHE mo cr, 1528 X T.
1 u. Be mmbers Hmgakofi cuim. CemaTh KaccHpoBaib 310 pb-
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DPH3HAHD, PO MHPOBOH CyAbd HO MOM': BXOJATH BB
pas6mparenseTB0 xfra mo HCKy o0 HeypeCoBaHIm
Bemlel, TAEh RaKb OTBETIMKONE, B BEAL BO3paxzenid,
BO30yZ& et ORI NpelidUialbHHA Bompoos o Abid-
ersurensHoora Opaka *) Ouesanmo, uro no MEbHIN
Cenara npeosEmlaibEHe BB 118 nyHEKTH Be pas-
CMATPHBAIOTCA TOMBKO, & OKOHYATENEHO pa3phmiareTcs
¢yaous, 6o muave (T. e. IPH OIPAHHYCHIH HpOIMeTA
phmeHia B 3aKOHHO# CHIH HCKOBHIMG IPHTA3AHIOM®)
MBpOBO# CyAbA KHJIW MHPOBOH CHB3AB oOKa3sauncs OH
rhicTByomANG Bh Hperkiaxb cBoedf EoMIeTeHIIH M
He Onno O nmosoja (emaTy BB 0G0HXD YEa3aHHHXB
cIy4adxb NPH3HABATH NHI0 HE MOACYAHHMD MHPOBOH
KOCTHIIA. '

JManbe, raceamionsas HPakTAKa PAC POSTPANAETD
cuny pbmenia B ¢pakTH, mmbemia 3mavenie Bt rhad
# mojnexapmie cyaefomy ofcysmaeniio. Tags Cenars
Aamelss Hapymenie 893 cr. BB TOML,  YTO MEDOBOH
oxb3x® npHAHAAL He HACTYNHBHIAME CPOKT XOFOBODY,
B35 KOEr0 BHITERAIO HACTOHMEe HPHTA3aHMe HETHA,

menie cvhsza mo Bapywewio 1 m. 31 cr. Yer. I'p. Cpa. (Om.
Mypmazp I'p. » Yroa. IIpase; 6-% xw. N 237). -

3) XBao cocroaao By cabryomesrs: BdEvo me: noBpes-
HOEFH cBoe EeBH IPOCHAD BCTPe6oBaTh o4 Bewd OTB OTBBT-
wmga. Orehrouxs POSPAEANb, WI0 HCTHALNA: COBCHME He XeBs -
YEDEHOMOYCHHOMY. OTH Hes mpocurear. HocaBamili, Bb XoKa-
3aTeIBCTBO: TOXO, Y0 OHh MYE's METHOH, COCIajca Ha cBBAR-
TeXsCTBO BONOCTHAIO yupTRIeHid. MupoBoil eyass mo sromy
cBUABTEABCTBY HDHSHAND, UTO HCPHLA TOYHO MEHA TOr0, KTO
832 Hee IPOCHTH U IPUCYLBYE OTBBTUYHER ES BHAAYD. Bosnodk
CemaT® RaccEpoRasdh 570 philemie No HapymleHID mUpasuIs O
HOACY AHOCTH. .
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Mex1y THMP Eaks mpexEHEMB phmeniewn, cocrosB-
IEMCA N0 APYrOMy HCKOBOMY IPHTA33HIK, CPOKB
Aoropopa OHA% NpH3HAHDL HACTYNHBIIHEMD ‘),
Hakoren®, mo mmtmilo Cenara, phmenie Bxo-
ABTH Bb 3aKOHHYIO CHIy lake Bb OTHONIGHIM JORa-
3aTe]LCTBS, MpeJCTaBIeHHHXH CTODOHAMHA: pash OT-
BOPrEYTHSE CYAOMB, OHA yXe He HOJNEEATH HOBOMY
CyAe0HOMY paseMOTPBHII0 BbL KakoMb Ju60 HHOMS
nponecchk. Taks nmo xbny 06n yrBepaienmim b mpa-
Bax’b HACIbICTBA, NPOCATEIA He HPEICTABHIA HE-

4) Cy. Pdm. 71 r. N 354. Haus mspherno, Bmpouenms,
oxao pbmenie Cewara, riB BHpameHo mpaBHJEHOe BO33pBHie
no Hacrogmesy nymery. IBio, mo Eoemy oHO cocTosaxoch, 3a-
EX0UaeTcd Bb cIBryomems: HBETO, ocmapEBaA IOCTAHOBIEHIe
cbhsga, ocHOBaHiGM ED TOMY NPHBOZHND HapymeHie 3aROHEOH
curn pamde cocrogemaroes phmemia. 9ro mocabxmee pb-
meni6 GHAO IOCTAHOBICHO IO HCKY TOr0 Xe JHNA ED TOMY X|e
oTBBTIHRY 3a HeBO3BpalleNie B HNOJXHOML EoaHIecTBB mpHHATOH
Ha COXpaHEHi¢ BOJIEH; Bb TO BPeMA HCTEN'S OTHCEHBAID IPHTH-
Tapmyncd TBHEQCTH cell BOAKA, 3adBA4A, YTO AENHSH Cb Hed
OF'b GyXeTs OTHCEHBATH 0060, # THME phmemiews mpacy®EIeHO
eMy 3a BOAEY 115 p.; Ho 3a ThM'B, EOrJa OBB CTaIrb OTHCEE-
BATH AEIHA3%, 6MY OTE&32HO BB HCEB 3a 6e310KASATEILHOCTIN.
Ocnapupag 210 phmenie Bb Cemarh, TpocHTONs YEasHBaXb,
9r0. OCHOBAHieMs EH HCEY CIYEHTH BB TOMB H XDPY¥IoMB cxydyab
OfHED H TOTh He (aETh, A eCIH BD HepBoM® IBIB 3TOTH
SAEKTH NDPHSHAHDG CYIOM'B, TO HaAJeEAZ0 mocrbIHEMY B Temeps
npusHATH er0. HO CeHaTs HPABHABLHO PasCyiuIb, UT0 CYAD ph-
maers He 0 GaETaXbh, a 00> HCKOBOMB UDHTH3AHIH, H TAaED
E8E's BDb NepBoMD x1BaB Hcrem®s JXoMoraiacs UpPHCYEJXGHIA eMy
nBHHOCTH He BOSBpAIEHHOl BOAEH, & BO BTOPOMD OTHCEHBAETD
aEUEASH 33 3Ty BOAEY, TO IpH pasinuin pbmemia mo ToMy m
Ipyromy nlBay He mpeicrasidercA Hapymemia 895 cr. (Pdm.
71 1. M 415). :
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EAKAXD> HOBHXD HOKa3aTeIbCTBh M CCHIANACH TOABEO
Ha TH, EOTOpDHA mpexje OHJIH IPEACTABIEHH IO
Apyromy abay «o6p mckt Maspolo Komaposom ¢b
nacuaga csoero 3,000 py6. mo mupoBoir cxbarbs ,—
cyle6Had maizaTa He BXOAd BOBCe BDL pa3cMoTph-
HIe 3THXH JOEAa3aTeNbCTBH, Kakh pasb yEe NPH3HAH-
HHXD HEJOCTATOYHHMHA, Hamia TpeGoBaHie HmpOCH-
Teled He noAirexamuMb yrosaersopemiio: Cemars
ogw%nm, sT0 phmenie °). -
asphmaa Bompock 06D HCKOBOMDL HPHTA3aHIA,
CYXB, caMo co6oi0 pasywmbercd, o6as3aHTh CTpOro xep-
EATHCA yEa3aHi#l MCTIA OTHOCHTeNLHO NPHPOAH Npe-
crbayemaro mpaBa, ¢m3mueckaro 00heKTa, €My HOJ-
Jexamaro u jopainieckaro ¢akra, H3H KOEro OHO
BHBOJHTCA MCTIOMB (cM. BHme 32 crp.). Bn sroms
nocabaEeMs OTHOmEHIM HAm'hs 3aKOHH HE Pas3lIHyaers
MeX]y BeIHHMA B IMYHHNME nckamd. Bt o6omxs cay-
9adxs, 0o caxrb 899 cr., cy1s mocranoBageTs phmenie
0 npasb Bb pa3cyEjeHIH TOr0 OCHOBaHiA, KOTOpOe
JEa3aHO HCTHOMD. JTOMY BHOIHE orBbuaers m Tpe-
6oBamie YcraBoBb, 4TOGH HCTEmb, OYAOTH JH HCED
JIRYHNY WIA BeMHHH, H3IOXKAIL BH MCKOBOMD NpO—
meHln Tb o6cToATCABCTBA, H3B KOMXDH HCKH NpPOHC-
Tekaerd (cr. 267 m. 4 Yer. I'p. Cya.). Mexny Thus
HaIia KaccamiOHHAd NpAaETAEA M 345ch YKIOHAETCA
OTH OpaBAAbHArO Bo33phmid, pacmpocrpaHad, Hamp. -
pbmenie 3a pmperbin ykasaHi# HCTHA OTHOCHTEILHO
o6teETa mpecrbayeMaro mmb unpara. Takp mo abay
Pynagosoit Cenars Hamexn, 9T0 phmenie mo Heky 0

5) Cu. PBm. 67 r. Ne 409.
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KARUTATEROR eyuMt cb /) BA uBBMCMHRE 9e0n, MO~
KAI0986TD BOSMOXHOCTH HOBRTO WCKa © °/, 3a Jpyws
100 He32EeBBar0 BJaibHIA P00 ®e KAHATANLEOW
cymmoto. (Phm. 26 ams. 1873 1.) *).

6) Kkx0, WD EoeMy OCTOGAOCH @acr0amee phmemie,
3agm0YaeTOS Bh Crbaypmens: yMepmid Bp 1839  reay
Eynens Muxanrs PyaakoBb HasHAYEAD CHEY CBoeMy HBany
40,000 py6. c¢p TEMB, YTO JEHErH 9TH  JOABHHN HAXOXHTD-
CH BB PacHopaAXenim Apyraro cuma 3aBBmarexs Asercha, s
xon'B goere MBamD MOXReHD MHTH, & ecin MBams oceapurs
Xows AxekcBd, TO ®a cojepxamie ero ¢b cemeficTaoN®n AJek-
chii 064388 BHJABATH €My DPONEHTH; N0 CMePTH &e MRaHA.
6YRe Y Hero OEAKyTCd 33EONHHSA ABTH, TAEOBHA, WO X0CTH-
HeHin cosepmeHHOXBTiA, moay"ar™s OTh Alechs GuBmili y me-
T0 Ha IpONeHTaX's EamaTarb, 3a BuIbaoms Bxopb Wpama yxas-
Ho#t wacrd. B 1868 1. xeb nmovepu ywepmaro Mpans npexs-
usnan Bb Azeckp PyaakoBy HCE® 0 mpEYHTaRImefica HMB
EanaTazsHOfl cymmb ¢ °), co xHA cMepr 3SaBmaress Me-
xamaa PyxaEoBa; Rb 9TOMY HCEy UPHCOEIHHHIACH BJOBA yMEp-
maro mpexs TBub cuma HBama, Cemena, Mapsa Pyraxosa,
1pocH 'BSHCEYTH 'HS'B TOM0 Ee EANHTAZA NpHIMTADmMY®CE efi
MACTh L2 Wpoyewmamu 00 Ons cuopmu Heana Pydaxoven, no-
cxbaoBanmed BB 1867 r. Ilo aroMy mcky BB 1869 r. apmeym-
AeHo pouepaws, Wpama PygakoBa 9285 p. ¢b °|, €0 XEd cMepr
ta 3apbmarens, a Mapsd Pyragosod 2142 p. ¢b O], co am&
cmepra cBekpa ed, Wpama Pyxagosa. Tocrh roro, BB 1870 T.
Mapss Pyxakoma npexnasmia Eb AXexcho Pyparepy mors
OpONeHTaX's> HARONMBIINXCA Ha NpuYHTapmifica efi EanAraxs
38 BpeMA CO ONa cmepmu 3asnuamess Muxadaa Pydaxosa

no dews cmepmu Hsana Pydaxosa, onpexBinsh CyMMy HCEa BD

3563 r. Korza xbao xomao jgo Cemarta, mnocxbamii mamexs,
9TO 3TOTh HOBHH HCED EACAETCA MO0 HE NPEOMEMA, KOMO-
PUti yoce GHAD OKONUGMEALNO DRIPRUWERS CYTOMS.



CVEDERTHBAG OBBEMD. SARORHRN CRAN,

Kawsr &5 pespbmenilo HacToamaro sompocz Pyxom-
HaIeXRTH HOKATL Bh TONH Xe Xapakreph rpaziaH-ppummums
OKaro mpomecca, OCROBHOM® NpRHUENE ero, CIyEmp-
meNd AAd HACB DYKOBOAAMEM HATBI Bb HpeAme-
CTBYIOHOND H3IOKeRIn, NOCBAMEHHONE: OOLeETHBHOM
croport 3akoEHON cEaw. Bp camoms aftak, ecrm
CYAD, PN OPTAHA3AHIA HPONEAYPH 0O COCTASATENb—
HOMY Havaly, OrpaHAYABAETCA NPELIOKEHHHME CTO-
POHAME MATepialOMb H NOCTAHOBAAeTH phmenie Ha
OCHOBaHIE NpPHBEJCHHHXs MMH JOEA3aTEIbCTBB, TO
Heo0XOJMMO UpA3HATH, 9T0 phmeHie BXoaATDH BH 3a-
KOHHYI0 CHAY Bh OTHOIEHIA TONbKO TAXYMAXCA CTO-
pors. PacuposTpansTh ee: HA TpETHMXD AHIb—3Ha-
910 OH CTaBHTh 3THXH NOCTEIAAXD BB 3aBHCHMOCTH
OTH HpPOH3BOIA, He6pemnoc'm cropoEs Bb Abab Be-
Aenia npoiiecoa. CmopHoe DpaBO MOXeTH GHTHL He
CAWIMEONT RHTepecyerhb TAEYIMArocs, B OHb BEJeTh
HpONeces BOJAOCTATONmY BREMATELHO, YIYCHAA HE. BH~
Iy BaRHHA, rOBOPAILiA BB €ro H0ab3y 06CTOATEABCTBA,
H 9pe3s 3o Tepaert uponeces. llpm Takmx® yeao-
FlAXD 6HAC 6K KpaliEe HeCHpareAHB® YCHOATH 33—



— 108 —

EOHHYI0 cmiy pbmeHil0 u Bb OTHOmMEHIA TPETHAXD
IA0b, HHTEPECH KOMXb MOTYTh OHTH He cOBMLCTAMH
¢t BuMb. WUEoe n1bao—Bb cabacreenromt mponecct,
rib cyam He 3aBHCHATE: OTH CTOPOHB, HE OrpaBRYH-
BaeTCA EMH NDHBEJICHHHMHE JOBOJANH, HanpOTHBD
caMb co0HpaeTt NOKa3aTelbCTBa W MOJb3yeTcd Behum
3aBHCAMEMA CPEJCTBAMH DACKPHTb MaTepialbHYIO
ucrany Bp nbak. Pbmenilo, cocroapmemycsa BB cabl-
CTBeHHOME nponeccht ecrectseHEO UMBTH 0043aTelb=
HYI0 CHIy H AIA TPeThbHXb JHAND, He YIACTBOBABIIUXD
Bb Ta®0E ').

Hrags, npr cocrasatensHOMT Xapakreph rpaz-
JAHCKOH# NpONEIypH, BO3paXeHie 3aKOHHOH CHJIH MO—
®eTh ENBTH wicro Jmmb BB TOMB cayuad, koria
HOBaA TAX(Oa BO3HHEAeTh MeXAy TFMHA XKe CTOpOHA-
ME. J10 NOJOEeHie, no HameMy MubHio, fo1KBEO EMBTH
cury aGCoONIOTHYIO, W M3BATIA W3 Hero, JAoNnyckae-
WHA WBKOTOPHMA TOJOEHATEIHHHMH 33KOHOAATEJ]b—
CTBAMA W YYCHHMH IODHCTaMH, KaKb YBAAUMT HHXe,
He awbioTE 3a ce0dA JOCTATOYHHXB OCHOBAHIM.

PAMCKOR II-PABDO

Obmee Expaam kako#t 1#60 DpEBOMODL CTOIb €JHHO-
me.  JYIIHO NpH3HaHt PuMckmMm opEcTaMm H TaRb ompe-

AbaimTenbHO BHpaXeHD BH MHOrOYHCICHHHXD Mb-

1) Cp. Zacharie, cit. cM. Byme crp. 22 mpemM. 11.
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€Taxb HCTOUHHKOBL, KaRD HOJOXeHie, 9ro phmenie
Judex’a JoiERO MMETH CHIY TOIBEO LI CTOPOHB !).

«Res inter alios judicata
aliis prodesse aut nocere non so-
let, ropopurs 1opmctn llaBeas.
L. 16 D. 20. 4.

«Saepe constitutum est, res
inter alios judicatas aliis non
grae'udicare, rosopars Macer. L.

3 D. 42. 1. Cp. rarme L. 1.
L. 14. L. 27 D. 44. 2.

Yka3anHOe Ha9410, IOBHAMMONY, NpA3HAETCA PaAn-
CEHMH IODACTaMH BO Beeli ero cuah, 6esb orpanmueni;
Takb TOTD %&e jopucts lapexs ropopars: «Si cum uno

herede depositi actum sit, tamen
et cum ceteris heredibus recte
agetur nec exceptio rei judicatae
eis proderit: nam etsi eadem
uaestio in omnibus judieiis ver-
titur, tamen personarum muta-
tio, cum quibus singulis suo no-
mine agitur, aliam atque aliam
rem facit. L. 22. D. 4. 2,

M#cro raacurs, uro phmenie mo HCKY, ,OpeAE-
ABIGHHOMY K OAHOMY H3b HacIbIBMEOBL yMepmiaro
JOIXHAKA HE CIYEHTH Bb NOAB3Yy APYraMh COHA-

2) Hozomenie ar0 BmoaRE orTBBUAN0 XapagTepy pPHMCEAIO
mponecca. .Cv. Bume crp. 44 mpEM. 1.



MBumMpia
HIBATIA.
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cabpmaxaws; noapphimemy HCRY Kb BEWEL BE yrpo-
xaers exe. r. J. Taws m 3xbcs opaimvecsce ormo-
menie ToxecrpeHHO (eadem quaestio vertitur), mo
TOIBR0' THHA PasIwIlH, W Grarojapd JHmb pasid-
10 BaIh eXeeptic BE mosiabimewt nponecch He
aubeTs Mbera.

Ha camows me ybut ws Pamcroms mpash mm
HaXOABM® ejBx Jm Be Goake wsbHATIA H3D Hauero
upapuia, Ybwhs Bh KaKoMh J70¢ WHOMT MOJQEHTEIb-
HOMS 3aBOHOMATE]bECTRH, XOT# BeAb3d He COrIACATHCA,
4T0 Hol@tec 80 ITHAL H3BATHE OGHKHOBEHHO mpe--
yBeIHYABAETCH NUCATOIANY, OTHQCAMAMA KD HEMD H
Tagoro poja cayyad, rnb co6CTBeHHO H3BATIA HE
osastizaetcd. Takaws ofpasoms me coerasasers Nbii-
CTBHTCILHAF0 B3BATIA HID HACTOAINATO BOIOREHLS
CAYIal yHABOPCAILNATO, B TAKE® U CHRI'YIAPHATY
npeexcrsa. Cura phmeaia pacupocrpadserca, 1o
Pamerowy upasy, na ymmsepcarsMexb HacahbIEREORD
¥I2eTBYI0IAXD Bb KkaAb ¢TOpPoEs, HO READ yHABEPCAID-
Bk HacabimEBKE Be MOmETL OMTH PasCMATPHBAEND,
EaKS mpemse uyad %oq*aameninnnponecc%, EOTOpHI
HL¥ BedeHS ocTaBuTereMs Hacakicrsa. Berynas so
BCIO COBOKYHHOCTh HMYINEETBOHHHXT NpaBb M 0033~
TeABeTEL HACTENONATEAS, YHEBEPCAILHHN NPEeMHHKD
CTAaHOBHTES UPOIOIEATENEMD 679 IOPEAAUECKAr0 GH-
Tif B UpejeTaBisers Bwherh on BEMB  eatndem
personam. Ytro KacasTed CRRrYIApHATO NPEEMEHE],
(HAOp. FHHA, KD KOOMY UEPEmLIo OTh APYraro Ipaso
COOCTEEHHOCTH Ype3h KyITo, Aapedie W T. I.) °),

3) «Exceptio rei judicatae nocebit ei, qui in dominium
suceessit. ejus, qui in: judicio expertus est>. L. 28 D. 44. 2.
Cp. rasme: L. 9 § 2 D 44. 2. L. 11 § 3. 9. ibid. :




et LU

nocrknEM We BCTh, KOHEYHO, MOCHTOIL ECPEIHTCCRON
AMMHOCTH AYKTOPa,—ONHARG e, 'BHBOAA OTH HEIO
CBOI0 COOCTBERHOCT W.TH MHOE EakOe aub0 oTrhimb-
HOe IPaBo, OHD POYHO TAKEe HE MOMETH OHTH (Pas-
CMAaTPUBARME EAKD 'mpemve Guy0 B OTHOMGHH K%
BpOLECey, KOTOPHE BeNh AYKTOPL 005 3roMD npash
O MONOHMA OMYIOLHIA €T,

Hebossomkuo Tawme ©THOUHTH Eb MLATIANE, 1O
PuMcrony mpasy, mpomeccyalbHHE CDOPH, EOSEHEILS
U35 EOppealbBHXB 00asatenncTsb. [lbicTsie mponec-
ca, BO30YZJIeHHAro OpPOTHRB OJHOrO m3b correl de-
bend1 AIA UPOYHXD CONONEHHKOBh, HEYIacTBOBaB-
maxb Bb Ibrb, mim—onEuMs u3H correl credendi
A ApYrEXs eopbpamened, Ym0 oeasams y Pax-
AAHD, HE3ABACHMO OTD NIEH ‘CXAHETEA OOAShTesH-
CTB4, JeEABIMEH Bb OCHOBE EOppEanMTeTa, Cb HHCTE-
TyTeMb LPANECCyalbHDH xoHcyMuiu. Bp caxy asroro
MHOTHTYTA KOppeankave 0a3aredscrso, GyIyTE passh
DB ABYCHO ‘KO ‘BRHICEAHIW, TOPAMIAN0CH YRE B5 MO~
ments Lat. ‘Contestatio: sek Apyrie -correi (deb.) oo
BoOoxkgaincey oTp orskrerbennoctd, Kaxofi OW HEACO-
CTOfJCA NPAFOBOPD IO HMCKY, UPeAbABACHHOMY KB
OZHOMY #8h HAXL; TOYHO ‘Fak®e 8CH dpowe -correi
fered.) repnam npaBo WEka Kb OOMENY ZOAEHHKY.
€IBa OAWHD U3D BAXD WPUBIEKD '€Fd KB '0T8HYCIBeH-
HocTE 10 GOasatexcersy. Y1 Taks ‘rech  adiperts
gpomecca A4 -correl, HEYYaCTROBABIEAXE Bb HEME,
oBoONTCS HE K5 cmnb phmedis, 0ecTO&RHIAr00d BB
200WH mponecct, B ¥L EOECYMBpYIOmEWy (phieTBit
Lit. -Cont. *). Tho wbp% Toro, xaws 0v OIREH CHEpO-

&) Cp. Keller, Lit. Cont. § 48 m 52; ilemmgeat, “Des
beligations soliduives, 64 1p.
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HH, BHMEpaI® Bb PrMcroMt mpaBt EOHCYMmiOHHHM
IpHHOAND, Ch- Jpyro#—m3ue3ara Bb HeMb uHjed
elIAHCTBa 0043aTeNBCTBA, COCTABIABMAL, EAKT CEa3aHO,
OCHOBY KOppeaimTeTa, —u3MlHANOCH BO33phHIC W Ha
3HageHie 1na BChX® mpoYMX® correi mpomecca, Be-
JeHHaro OZHEMS HJIA NIPOTHBH OJHONO H3T HHUX'B, HO-
Ea, HaKOHEI'h, 3HAMEHATHMD 3aKoHOMD IlOcTmRiaHa
EOppealbHHA 0043aTe1pCTBA He OHJIH TPHPABHCHH
KD COAHJAPHHNE °).

5) «Generaliter sancimus, quemadmodum in mandatori-
bus statutum est, ut contestatione contra unum ex his facta
alter non liberetur, ita et in fideijussoribus observari. Inve-
nimus etenim, et in fideijussoribus, plerumque ex pacto hujus-
modi causae esse prospectum: et ideo generali lege sancimus
nullo modo electione unius ex fideijussoribus vel ipsius rei
alterum liberari; vel ipsum reum, fideijussoribus vel uno ex
his electo, liberationem mereri, nisi satisfiat creditori; sed
manere jus integrum, donmec in solidum ei pecuniae persol-:
vantur, vel alio modo satis ei fiat. Idem quein duo-
bus - reis promittendi constituimus, ex
uniusreielectione praejudiciumcreditori
adversus alium fieri non concedentes; sed
remanere et ipsi creditori actionis integras et personales et
hypothecarias, donec per omnia ei satisfiat. Si enim pac-
tis conventis hoc fieri conceditur etin
usu quotidiano semper hoc versari adspi-
cimus, quare non ipsa legis auctoritate hoc permittatur,
ut nec simplicitas suscipientium contractus ex .quaqunque
causa possit jus creditoris mutilare>. L. 28 C. (8. 41). Jaa
DPaBHIGHAI0 DOHHMAHi# HacToZmaro MBera Heo6x0zuMo 3amMB-
THTE, 9T0 Bb PEMcEROMD EAaccHuecEoME: npapB mopywmrexs (fi-
deijussor) pascMaTpEBazcd EaRs KOpPealbHHE JOAEHHESD: CO-
TACHO SYOMY, OHD> OCBOGoxXaaca OTH OTBBECTBeNHOCTE N0 004-
SaTeJLCTBY OXHHMB y&e HpeXbABIGHIeMD HCER ED .TIABHOMY
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Beero mente, HakoBems, UOJXOJATH EB H3hA-
TiAND elyuaill cyle6maro upeiacraBuTenscTsa. Ecam
meHie mo Abay, BeJieHHOMY 4Upesh NpelcTaBATeNs
co%litor, procurator, tutor, curator), o6asareibHO
nmo Pamckomy mnpaBy xad mpeicraBiieMaro jdma °),

xoxxruEy (cu. wbBera, mpusegerEna y Keller’a Lit. Cont.
436—437 p.). Hamporass, mandator Bam TOTH, ETO Hpemopy-
9AXDH APYrOMy CCyAHTh BSBECTHYD CyMMy TpeTheMy JHIY, OT-
HDXp He OCBOGOEAAICA OTH OTBBTCTBEHHOCTH UPES 0XHO HpeXb-
ABAeHie MCEa Kb HOXyYATeNH HAH IIaBHOMY X0XXHHEY. IloxoGmo
BCAEOMY JADPYIOMY COMudapwoMy XOXAEHUEY, mandator npusHa-
Baica CBOOOXHHNED OTH 0043aTEALCTBA JHIIP BB CAyYad moi-
Haro yxoBieTBopeHia Epexmropa (c. L. 25 § 3 D. 46. 1. L.
1 § 10 L. 3 D. 9. 3). Bs macroamens wberb IOcrumiams
HCXOJHTD HMEHHO H3b YEA3aBHATO pasiddia Me®D fideijus-
sor'ows H mandator’oMd H DOCTAHOBAAETH NpPEEJE BCEro Ipa-
BEJO, 9TOGH mOpydYdTeib, mOXo6HO mandator’y, ocBoGoEzaxCE
o1 OTBBTCTBEHHOCTH IO 00A3aTeXBCTBY He OXHHM'D IHNIH NPeXH-
ABJCHiEM's MCEA KB MXABHOMY XOXEKHHEY, a 9pesh YIAATY X0JTa
STEMS TNOCABIEHME. OTO NPABAXO PACHPOCTPAHAETH OHDB, 3a-
rhus, B Ha correi promittendi; Bcagifi correus Moxers GHTH
OpuBACYEHs EBb OTBBTCTBEHEOCTH IO 0043aTEIBCTBY, IOEa Epe-
JETOpD He NOXYYHTD NOXHATO YXOBIGTBODEHid OTH BOro am6o
n3p EExb. llpm sroms IOcrumiams sambuaers, 9T0 Ha mpak-
THRD AABHO y&Ee YYBCTBOBAJACh HOTPeGHOCT: BB ITOMD HOBOM'B
npasgal E 9T0 CTOPOHH, HpPH SaEX0YEHIA 0043aT€IBCTBA, Y-
TéM's O0COGHXB YrOBOPOBD, CTPEMHNHCH B> TOMY Xe, UTO ycra-
HOBAGHO HACTOAINMME BaKOHOMD IOcTHHiaHa. .

6) «Hoc jure utimur, ut ex parte actoris in exceptione
rei judicatae hae personae continerentur, quae rem in judi-
cium deducunt; inter hos erunt procurator, cui mandatum
est, tutor curator furiosi vel pupilli, actor municipum: ex
persona autem rei etiam defensor numerabitur, quia adversus
defensorem, qui agit, litem in judicium deducit>. L. 11 § 7
D. 44. 2. (Ulp.). :
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To 31bce He WoxeTh OHTh @ pbum 06% W3BATIE W3B
Hamero moioxesia: res judicata jus facit inter par-
tes. IlpeacraBiseMu# cyOLeETs E ecTh COOCTBeHHO
GTOpOHA, — HpeJcTABUTE b Ke, Guriopnpya Ha cyLb 3a
Apyroe IHNO, €CTh, CaMb 00 ceGk, AMNO UyZEIOe HpPO-
meccy W OHB, €CTeCTBEHHO, He CBA3aHDL CYAEOHHMD
pbmeniens ’a) 'b).

1a) «Inter officium advocationis et rei guae defensionem
saultum interest: nec propterea quis, si postea cognoverid rem
ad se .pertingre, quod alii eam windiednti tunc ignprans suam
esse adsistebat, dominium suwm amisit>. L. 64 B. 6. 1. ¥I5-
miaEp XOBOPETH 3ABCH, WTO RUBOEKATH He xepgerd (poed ¢of-
CRBEEEOCTH, ©CXH, NOJaraf, 9T0 OHA IDPHHAJICEETD - XDYTOMY,
BOXICPEUBALD Ha cyAb oTOro MOcKBAEATO.

7b) He Bcerxa oxHag0 ®e Takb OWIQ. ‘Hiue B0 BPeMEa
Tag xbitcteosals B PANCEOND npaBp crapull UPERUEIE, O
EOpMy oyJeOHNMi upejcraBuTels, cb MomenTa Lif. Gopidstatio,
cranoBETCd dominus litis. .Crapoe PmMcroe mpaBQ He ZQUYGEA-
40, 9T00H CcBOGONBHE, MOXHONPARBHHE TIpaEjadHED, JARO Sui
juris PETOPADOBAZ) Ha CYAD, EagD HPOGTOE OPYAiE APYLaro,
B0, yA0BXETBOPAS Hew3OBEEOH mpakTHReCKOH WOTDEOBOSTH BB
CyAeOBOMD RPEACTABATEABLTBS, UDHIHEABAXO, WPO JHLQ, BOAYMIEE
Tpofieccd 3a Apyraro, b Momerta L. Cont., cragopunca Adi-
SUBHTEILEHNG CYOBEETOMD mponecca; Bed cyre6Bua abficypia,
BMP COBEpIAeMHH, HE CYHTAAWCD HCXOLAUAMA Xagb O OTH
CAMOTO HPeACTABIZOMATO JANA, HANDOTARD UOCTBAEES WPHIHA-
BaxoCh YyEIHMD npogecey. ‘Ho TAED EAED .HPOTHBEAL GTODOHA
M0rJa OHYb CHOBA GPHBjIeNeBa Kp CYAY CAMAND HpeAcIaBAfe-
MEMD IBNONP B JOTePHETh WPeWh 010 BMYULCHRCERHEE YMAPa,
{70 OBa (HIa BB NDABB TPEGORATH 0T IPAKCTABALEAR O0CLANWe-
AEBiA Bp ROMD, UTO AAHHHHA JIPAUECCH OYJOTH PATArAGAPOBARD
TPeACTABIJEMEND CYGBAETOND. HeEMDReRie GHAO AQUYWEHO
TOJBEO IAA  cOgRitor’a: 9TORP HOCKBABHL He SPLIB . 0OF3ARP
upexcraBaath cautio de rato. «Procurator vero g agat, gatig-



— 15—

TeIbHRIA
H3BATIA.

JbieTBATOILHRA H3HATIA, nouglm,em_ma Pau—Abiicrsa-

CEEXT IpP3aBOMB, CYyTh cibayomid: 1) 3aEoHHAA emia
pacupocTpaBgeTcd Ha OHATYASPHHXD HPEeMBHEOBH
laxé Bb TOMB CayYalh, Korna mpofieech BejeRh ayk—
TOPOML YEE nocim OTuyEIemia mpasa. Cp MoMeRTa
YETYBER Opaba, aYETOPL CTAHOBATEA OMY YYRIHME;

ecim xe, ThMb He MeHbe, OHB BelIeTh mpomect o0®

sromd mpasb, He mmba Ha TO 0c00aro MOIHOMOUIA
orTs mupiobpbrarena, mocabnHiii, oueBHAHO, HE MOEETH
GHTHL cBa3adh pbmenieMb, COCTOABMHUMCA BB ITOMB
oponecch; atao ayeropa ana mero uyxoe nbio. Ho
Pamceoe mpaso cumtano, oaH4EO ®e, phmenie o6a3a-
3aTeXbHRIMD AAA npioGpbrarens, echu nocamon:d SHals
003 9moms mpoweccr ¥ Hé NPANATL BH HEME YUacTid.
Buytpeiniic ®otusOMs &E TakoMy pactpoerpamenin
34KORHON CHIN CIyKEAO MpéNmONOKeRie homdainbaro
Ipenopydenid ayKTopy €O CTOPOHH mpioGphraTess—
GMTh €T0 UpeZcTaBETédeMt Ha cynl,—npeAunoioxe-
Hie, Ba¥s MB AyMAeMb, NPONSBONBHOS W Heeupapei-

nitoé B orHomenid npfobphraress. Bb camons AB

at, fiponécer, reteudind  aykropoms nocih ycT%m_m
NpaBa, €CTh 10 CLkOMb caydab uymod A1f npioGph-

dare jubetur ratam rem dominumy gabiturum: periculum enint
est: e Herjum dominus de eéadém re experia-
t ur; quod pericdlumr noft intervefiit, si per coghitorém ac-
turh fuit: quia de qha Ye quisque per cognitoremi egerit, de
eanon mahis amplius actionem labef, quam
ipse egerit. Gajus, Comment. VI, § 98. To, urd 6wao b
‘crapoMD npaBb m3bsriemb, Maxo H0 Maxy cabaaxocs obmEMDL
OpaBAIOMD, KAEB 9T0 BHJAMT H3h BRMENPHPEXEHHWXD CIOBD

Vaisfianh (L. 11 § 7).
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rarexd. Ilycrp omb CIy9a#iHO y3HAB 00b 3TOMD
oponecch, HO HETHL OCHOBaHIA BHHYEAAThH €ro Kb
IPUHATIIO yYacTid Bh HEMDb HIM &e JasaTh MBero
npeINOJOXKeHI0 MoxyannBaro npemopydueria. IIpio6-
pbraTear »p upash UrHOPHPOBATH 3TOTH WPOIECCH,
KETED r:) BCAKYIO HHYI0 TAX0y, EaKYI0 BEeIYTH TPETHH
nuna

8) O cymecreoBamin mH PAMcEoMT mnpaBE yEasaHHAro
H3DBATIA MH ysHaeMb M3bfragment’a, mpHHAJIEHAMATO OPHECTY
Macer’y:... scientibus sententia, quae inter alios data est, obest,
cum qui de ea re, cujus actio vel defensio primum sibi com-
petit, sequenti agere patiatur: veluti si creditor experiri pas-
sus sit debitorem de proprietate pignoris, aut maritus soce-
rum vel uxorem de proprietate rei in dotem acceptae, aut
possessor venditorem de proprietate rei emtae: et haec ita ex
multis constitutionibus intelligenda sunt. Cur autem his qui-
dem scientia nocet,.... illa ratio est, quod...., qui priorem do-
minum defendere causam patitur, ideo propter scientiam prae-
scriptione rei, quamvis inter alios judicatae, summovetur,
quia ex voluntate ejus de jure, quod ex
persona agentis habuit, judicatum est. L. 63 D.
42. 1. Bs BaxB mpumbpa, Macer mpEBoZETD 3xBCch TpE cayuad,
rab pbmenie, cocroaBmeeca Be mpomecch aykTopa, 0643aTeIbHO
IZaa mpio6pbrarera. 1) BuBmill coGCTBEHHHED OPOJAHHOR Bemm
BeleTs o Hefi mpomeccds b TPETPHMD JANOMD: pBmenie 06asa-
TeIBPHO X4 moEynmuga. 2) Orens 3aMyxHe#l KEeHI[MEH BeZeTd
Tax0y 00D uMymecrss, MOIYICHHOMT €0 OT® HEro Bb HpAZa-

pbmenie o00643aTelbHO IAA MyXa, BIaTBOMAro JTHMB
HNVIECTBOM'b. 3) 3alorofareib BCTYNAeTs BB IpoIeccyatb-
HHH COOPB Ch TPeTIHMD  JNMIOMB, NIpETERIYOMENH Ha
IpaBo COGCTBEHHOCTH BH 3aJOMeHHOA Bemu:” pbmenie o6asa-
TeJBHO JIA EpefmuTopa-3aiorogarerd. OcHOBaHie HaCTOAMAro
u3paTia Macer ykasHBaeTh BB CI0BaXB: quia ex voluntate
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Ecma ozad® H3B C0-COGCTBOHHAEOBD MOCIOCAT BY10-
waro aybEia BYEEAeTH HCED> KD Bragbabny mwbmia
CJAYXaAaro, To, Kakoi GH HA COCTOANCA NPHrOBOPS,
cAIa ero pacmpocTpasdercd, no PmMckoMy mpasy, H
Ha OCTaIBHHXD co~co0cTBeHRAKOBS, L. 4 § 3 D. 8.5

L. 11§1 D. 39.3;

TOYHO TakXe H Hao0opoTh: phmeHie No HCEy,
IpeAbABICHHOMY EB OBHOMY M35 COBIalbinmeBd ciy-
Famaro, axbHig, 0043aTeIbHO A4 NPOYAXB, HEyua-
CTBOBABIIAXS B Tak0E—L. 4 §4. D. 8. 5. Ocro-
BaHIeMh TaKOMY PpACOpPOCTPAHEHII0 3aKOHHOH CHIH
cIy®nI0 momartie HexbamMmocTH mpefiaibHAr0 CepBH—
TyTa. J1a HenbamMOCTH He 6CTh, OZHAKO XEe, JOCTATOU~
HOe ompaBjaHie TAKOIHXD nocrbicTsil, KOTOPHA MO~
IyTs DPOd30HTH JI4 OCTAIBHHXB COBIAXBIBIEBS,
He yuascTBoBasmEX® Bb Ta®6h. Hecnpaseaansocts
Bb OTHOIEHIH Kb NOCISIHUMTL 1YBCTBOBAIACh y&Ee H
Pumcknyu ropacraMe, n Ham®s E3BbecTHO 01HO MhCTO
n3p 5-i gmmrm Marciana, rab sacroamee H3BATIE
B3b noxoxeHia: res judicata jus facit inter partes
OTBEpraercs, kakb NPOTABHOe TPeGOBaHIAMT cIpabe]-
amsocTH. «Si de communi servitute quis bene qui-
dem deberi intendit, sed aliquo

modo litem perdidit culpa sua,

non est aequum hoc ce-

ejus de jure et cett. Uro Macer rosopars sxBcs 0 MOXYAFHBOMD
npenopyuerin, at0o He Tpebyerh Aokasareiscres. Cp. Binding, -
Arch. fiir civ. Praxis, 47 t. XIII. ToxgoBamie HaCTOSMIATO
wbera cu. Tagxme y Savigny Syst. t. VI, 476—478; Keller
Lit. Cont. 368—379; Brackenhoft, Identitit et cett. 190 p.
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teris dammo osser. L 19
D. 8. 5.

' Yro EacaeTca IPAKTHIECEMXD TPYAHOCTEH, MO-
TIAX BOSHARHYTS M3D PA3MHYHHXDL NPHTrOBOPOBEH
00F OnlHOML H TOWE: me cepsmryrh °), TO BT ORXHONB
ciysah, wMeHHO EOr'Ia OTHCEMBAETCA CEPBHTYTH Ha
ANERIA, COCTOSBHION: BE HepasyrhibHOWs Biaxbmim
HECRONEREXT INTE, yKe caMoe pasimiie phmemii
HOTED NpexympexAaeTes EPyrAMDL DYTEWS: NpPErsas-
Jemied's OnHOro oO0lmare mcks ko Bckwn coBmambans
naws. Hean &e, BaNpOTEBE, OTHICRABAETES: CEDEHTYTEH
OXHAMD H3P CGUCOGCTBEHHMEOBE IOCIOXCTBYIOMAro mwks
Hi4, To ek Apyrie; RoHEURO, HE MOFYTH OHTH BHHYHE-
ReFH Eb COBMBCTHOMY mpeXABbABICHI0 HCRa; 31kch,
crbioBaTeLHO, HE JCTPAHAMA BOSMORHOCTH Pasimy-
HHY’b IPATOBOPOBE;—OJHAKD Xe NPAKTAYEcKid TPYyA-
HOCTH, OTCIONAa BHTEEAIOM.d4, HE TAKOBH, YTOOH pa-
AN BXD MORHO GRJIO HOXepPTHOBATH CIPABEITHBOCTIN
Bb OTHOMEHIA Kb oCTAXbHHMDB coBranbismams. Cep-
BATYTH, EaKh W BCHKOE HHOE HMYIIECTBEHHOC ApAaBO,
HOLICRATH AeHeXHOH OWbHRE, W HAMT Kamerc: Bcer-
4 BOSMOXHA JeHERHAA Pa3BEPCTRA MEXETD CTOPOH:WH,
Bb CXydYdb CTOJKHOBERIA NPHIOBOPOBSE.

Tperse w nocrbimee msnarie o6pas3yirs 1 -
neccH o Status, xorza »» Ta®6b npEEAMAND yuacrie

9) Ha 51 tpyamoers B% ocoleHEOCTR EHamEpawTh KBEO-
TOpEé WHCATENH, CTApPAACH ONPABIATS: NMACTOSMEE HIBATIE.
«...auszerdem ¢éntstimde a#th eine ganz unlosbare Vedvi-
ckdludlg, weén' esetwd zu verschieden lautenden Urtheilen Kd-
me» ToBOpHTS; Eaup.; Kleidschvro@t, Proc. Cons. 194.
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rocHOJAETE HIN U3TPOHD TOro, KTO YTBAPEAAAB, UTO
e85 He palh N0 CBOEMY UPOHCXOXACHUO (ingenuus),
HIH 9T0 BH HocxbicTeia Hmoayimas csoGony (libertr-
-nus) '*). Phmenie, cocroasmeeca mo Takowy CHORY,
#wbao cmay abeomotayio. CpasamBoe ob CyiecTBOBA-
miews paGerea B IpepHexs Pmud, macrosmee m3na-
Tie JOXEHO OO0 H3UE3HYTh BMBCTh.0b pasiomemiews
RHCTETYTa paloTBa. :

Hi.
OPAHNY3CEOE HPABO

‘Bume mu smabam, uro b ocHOBS (ppammyscka-
rO rpaxJaHCKAro CyXONpPOA3BOJCTBA JIEEATH COCTA-
3agesbHOe Hauano, W coraacHo 3toMy Hozercr Ha-
10Je0Ha MOGTAHOBIAETH, UT0 phmemie cyza mo mb- OSmee
IaNb TPakjJaHCEAMD 0643aTeJbHO TONBEO JJIA CTO- Hie.
pors: «il faut... que la demande soit entre les me-
mes partie;? et formée par elles et contre elles en

la méme qualités 1851 art *).'9ro mpasgse Cymer

10) On. L. 26 D. 1. §. L. 14 D. 37. 14 _

1) Hawp BamerTcs, wp0 PacEpamAd CRATHA, NOCBAARRY
£0 QupeabiseTCd ¢YOBEETARAAA CTOROHA SRRAHHOR SHAH, CORR-
efaTh HSIRMEER JIONHOOD PORgRIE. Uocadamia rcJoma o



H3parie.
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creyerb B0 Ppannyscromt 3agomogatexpcTsh, oxHa-
koxe, He 6e3b orpammdenid. V3warie H3® HEro co-
CTABIATH NPOUECCYaTbHHE CHOPH 0 OPHBAILIETiAX®.
Ilo 3akomy o mpmsmmzeriaxs 9 1oaa 1844 r., rocy-
papcreeHa# npokypopd (le ministere public) mwb-
eTs HpaBo, BHL EadecTBb WHTepBeHTa, HNPHHATH
yuacTie BB mpomeccyalbHOM® cnopt o mpHEBELIerim, -
¢b IbIil0 YHAYTOREHIA ed; COCTOABIIEMYCA BB ITOME
crysat pbmeniio cyaa 3akoHB ycBOoAeTh alCONNTHYIO
cany, ecim TOIbK0 pbmemiemt npussana Hexbicram-
TeAbHOCTh HpHBALIEria. Bynyyr JomymeHO BB HH-
Tépecaxs CBOGOXH [OPOMHILICHHOCTH, CThCHAEMOH
yipe®lIeHleMb OpHBelLIerit, Hacrodmee H3BATIC HE
npocTapaeTcd Ha phmeHia, cOCTOABIIACA Bb NOJIb3Y
nbiicrearensaoctd npmpmateria. Takamb 06pasoms,
1m0 cupaselimBoMy 3ambuamiio (Griolet, ofmee mpa-
BE10, BHpazenHoe Bs 1351 art., 'spber ormbraerca
He Goxbe, kaks Ha mosopmsy. OjHaEKoxe W BH Ta-
EOND OTpaHMYEHHOMD BHAE DTO HCKIIOYeHie He MO-
EeTh PHAepZaTh KpuTEKd. Bp camomt akbab, ecam
3aK0OHOJAaTeIb Pa3bh JONYCTHND CYIIECTBOBaHie mpH-

et formée par elles et contre elles en la meme qua-
lité» HEYero co6CTBEHEO He UPHGABAANTH KB TOMY, UTO BH-
paZeHO BB NpeimecTBYPIMEXD: «que la demande et cett. Bn
camoMs xBrb, oBHE SHAYATD JWINE TO, YTO JARI, YIACTBOBABIIEE
BB mpomecch BB xauecmen npedcmaswumeas (nobpemnaro, ome-
EyHa HIH NONeYHTeXd), MOEETH IOTOMB BeCTH IPOLECs O TOMB
&e uUpaBB OoTH ceoero cobemeennaro umewu. Ho vBas om0 camo
co60D BHTeEaeTdh M3 onmpexbiemid, uro pBmemie 0643aTelbHO
TOXBEO XXd CTODOHB, HOO NpeiCTABATENs He €CTh CTOPOHA, Ha-
OpoTHBS, cAMb Ho ce6B, OHD ecTh AENO UyZEJOe npOUEcCy H
mOTOMY, ecTeCTBeHHO, pBmleHie ero He Eacaercd.



— 121 —

BAIIErif,, HeCIpaBejInBo yEe mperpaEiaTh OYTh Kb
HOBOMY Nponeccy MHTePECOBAHHHMD JHNaMh, HE NpH-
HAMABMUMb YuacTid Bb OpexHed Tam6h; m6o atm
Juna, MOEeTh OHTh, HpeicTaBaad OH HOBHA 10Ka-
3aTeqpcTBa O ABACTBATENLHOCTH CHOPHOM UpHBHIIE-
Tid, OUYWEHAHA npexrel0 croporow. puamuns or-
HOCHTeJbHAr0 3HaueHid rei judicatae mapyments 3xtbes
COBEPIMIEAHO TPOU3BOIBHO.

YkazanHoe M3bATie €CTL €IMHCTBEHHOE, JONY—
ceaemoe PpamnysckmMb 3aKoHOAATeNbCTBOMB. Beb
Apyria  #ckaiovenia m3t 1851 cr., npu3HaBaeMHA

PAHIY3CKAMA OHCATENsIMH, OTYAaCTH W NPAKTHROIO,
He BHTeKad H3b BHyTPeHHeH Heo6X0IAMOCTH, He
uwboTH BL TORE BpeMa HHKAKOH ONOPH M BB CHCTe-
wh nbiicrBylomaro ®pannyackaro npasa. Croja mpm-
HajdexaTs Bo 1-X1, m3nhaTie, coaepEaneecd, no Mak-
Hil0 Hbroropuxs macaresedi (Vazeille,  Resumé sur
les successions t. 1, 208 p., Boncenne, Theorie de
la;)(;)rocedupe civ. t. 3, 332—333 p.), Bp 800 cr.
Cod. civ. *) Hacrosmaa cratea HETEpIpeTApyeTCH
HMA Bb TOMH CMHCIB, 9TO ecim, IO HCKY OJHOrO A3b
EPEARTOPOBD, CyAb NPH3HAND HACITLIBAKA TAKOBHMD
Oesycaosno (pur et simple), To phmenie cIyEHTD BB
noab3y Behwl ocTaibHHMDL Kpeauropamh. Bayrpes-
HUMD OCHOBAHICMD KT TAKOMY pAacHpOCTPAHEHII0 3a-

2) Cr. 800: L’heritier conserve... la faculté de faire en-
core invaintaire et de se porter heritier beneficiaire, 8’il n’a
pas fait d’alleurs acte d’heritier, ou s'il n'existe pas
contre lui de jugement passé en force de chose
jugée, qui le condamne en qualité dheritier
pur-et simple».
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" ROHHOY CWJH Cy®ATH, H0 MAYHI HA3RAHHHXT DW=

carejed, HoHsATie HeIhANMOCTH KauecTa yHABEPOATb-
Haro Hac¥bjmmka (Indivisibilité de la qualité dche-
liter pur et simple). Ho kakn cnpaeennmpo zamb-
vaets Tyabe *), ecim EaveeTso: BacatbimmKa, B3ATOE
a6crpagrae, HexbamMo, w60 aGerpaknmia me mmters
gacreit, To mpaBa W 0643aTeIbCTBA, BXOAAMIA BH CO-
ctaBb Hacabicrea, onEako ®e, Bnoamdk nbammm. Cwp
APYTofi CTOPOHE, ecad GH 1O MEHCIA 3aKOHOAATENs
cr. 800 mbiicrBETensHO NOAEHA OHJIA 3aKJOYATH BB
ce0t m3rarie m3p ofWaro Dpasuila, BHPAEEHHATO Bb
1351 art. To 10 M3BATIE 6HIO GH scHO ompexbie-
HO, MeEIy Th¥P Hama GTAaTBA JONYCKaeTh TONKOBa—
nie, goropoe jaerb el Tyave ‘) m koropoe Bmoamh
OPHMAPAETS ee b OOMEMD HOJOXKEeHieMb, COJepEa-
muanea b 1351 er. '

2) Ho yuemito wbroTopHXb PpaBNy3CEAXT: NH-
careneir (Demolombe, Traité des contrats, t. 3, n-
372—373 p.; Toullier, t. 5, 171—172 crpi; Merlin,
Questions: de droit, v~ Chose jugée § 18) cmua. ph-
INeHid, COCTONBINATOCA 33 HJH DPOTERL OLHOrO CO-
T@japaaro BBpATeNs miAm 10JKHMKA paclpoeTpaBieT-
cd Ha BeHXB- OCTAJBHHMD, HEYYaCTBOBABMINYE: BY
TaR6E, cormIaApHEXL BPeXATOPORE RIH AOIEHAKOBS.
I'raBebi#mEMT apryMeRToMT, 0pHBOIAMOMT B NOXH3Y
Bacroame# NOKTPHHH, CIYXEHTH MEbHIe, UTO KEAXKNH
colnjapHHd BEpHTeNb WIM JONEBAKD €CTb IpeicTa-
vatess (mandataire) Bekxb apyruxs coebparenei

3) Cw. Le droit., t. 5, 208 .
4) Cu. ibid. 201 p.




818 cofoaEEEEosD °). Takoe Mabmie oamako Xe He
oupapiuBaerca ounpeibieniaMm aliersyromaro ®Ppan-
ny3ckaro npaea B He mMiers, EpoMb TOrQ, OGHOBaBiM
8b €aMoH HpEpoAl coampapmaro obasateancrsa. Cy-
40ecTBO D0CALIHATO GOCTOHTH BH TOMB, UTO EAXIMIH
BhpaTels MOmeTb TPEGOBATL  y00sIEMOOPERIA  CNOIHG
(in solidum) m 4To E2EAHA JOIKHHKD 0043aBb N4G~
mump TakEe cnoans. Takmus 06pa3ons, ecId BOIMOE~
HO0 CUHTATH CONHJAPHAr0 KperdTOpa HJA JOIKHAKA
BpeACTABATENEMD IPYruXs cosbpuresedi uim cOXONE-
\HHEEOBD, TO IHIIb B OTHOWEHIH OpecibioBapis Al
upor3sogcTBa naareka. Ilockoabky kamaHié Epead-
TOpH TpefyeTs DAaTeEa ceviwe ChoeH YACTH, WA 0O-
CKOABbKY IOJEUEET DPOM3BOJUTH NAATEET Cobitke CBO-
€l joam, oHB ABIseTcA DpejcTabuTeneMs BeHXL Apy-

5) 3alATHAEA H3IOXKEeEHAr0 MEbEia ccMIalTCH, MOBILY
OpoYEM'h, Ha H3BBCTHHE TeECTH B3 PAMcEaro mpaBa, OTHOCH-
miecd cOOCTBEHHO EB EOppealbHHMT 0043aTeJsCTBaAMB, HO, IO
HameMy MEBHi, EOppeainTe™ COCTABIACTH WCEIDIATECALHYR
IpHHAJIeZHOCTE PAMCEAro EKJAaccHYeCEaro mpapa, H60 'BO 1,
cymecrBoBaHie ero GHI0 CBA3AHO ¢B OCOGHME (ODMaMH pHM-
CEaro mpomecca, ¢b EoHcymapyommwt abicreiems L. Cont.
(Cp. m Bekker, Proc. Consumption, 214 p.); B0 2), camas
BIed eIAHCTBA O ’
menssBeraa HOBEI
BopETH> Demange
delicate que de
justice ses co-det
ou contre lui ser
turel d’appliquer
mains decidaient
I'idée de I'unijé
de correalité, n’éxiste pomm, « L. YY P.
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rexb copbpurersed mam cozonrxmuxkosh. Ho mbrh HE-
Eakoil HEOOX0JWMOCTH Dpejnosarath, GyATo cOaMiap-
HHA EpelHTOpSs HIH IONRHUKD NpPEmopyidtb Kax-
aoMy E3b cosbparenedl ®WIE COSONKHMEOBD BECTH
BMECTO HEr0 IPONECCH O CaMOME CYIIeCTBOBAHIA AOI-
rosaro o0dsarexnctsa. Bb 3TOMB . oTHOmEHIW MH
pnoash pasubascws Bossphmie Griolet (164 p.):
«[reffet essentiel de la solidarité entre creanciers
est de permettre 4 un seul des creanciers de pour-
suivre le paiement de toute la dette et, en le re-
cevant, de liberer le debiteur. Chaque creancier est
ainsi mandataire des aatres quand il poursuit le
paiement. «Le méme raisonnement s’applique aux
debiteurs solidaires. Cette solidarité ne comprend
que le mandat reciproque d-etre poursuivi pour le
tout et de payer la totalité de la dette». Ira TouU-
ka 3pbmia ycsoesa m Kogexcomn Hamoaeoma. H3w
conocrapirenia cr. 1197 ¢» 1360 u 1198 °) acno or-
KpHBaeTcd, YT0 KAXAHE W31 COAMIAPHHXD KpeidaTo-
POBB pA3cCMATpHBaeTCA 3aKOHOMB Kakh NpelcTaBATe]b
EchXb Apyruxs AMmbL Bb pascymieHin Tpedovamia A
noxydenla miarexa, He Ooxbe. Takumb o0pasvms,

.

6) «L’obligation est solidaire entre plusieurs creanciers
lorsque le titre donne expressement a chacun d’eux le droit-
de demauder le paiement du total de la creance, et que le
paiement fait & Pun d’eux libere le debiteur». Art. 1197.

«Le serment deferé par I'un des creanciers solidaires
au debiteur ne libere celui-ci que pour la part de ce crean-
cier». Art. 1365 n- 2.

<La remise qui n’est faite que par 'un des creanciers
solidaires, ne libere le debiteur que pour la part de ce ere-
ancier». Art. 1198. .
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npAcsAra, NPARATAA IONEHAKEOM N0 DPeLIOEEHil 0fi-
HOro u3b cosbpureneil, ocro6oEAaeTh €ro (RVIEHA-
Ka) OTh HOBaro B3HCKaHiA WO 0643aTeabCTBY HE 60—
abe, gakb Bb paswbph coorsbrérsyoment xoam aro-
ro-kpeauropa. Toxe caMoe, ecam OH OIEHD U3 Kpe~
AMTOPOBD NPOCTAND JOAr: NOIKHHEY: OCTaJAbHHE MO-
ryTs Tpe6osaTh OTH HEr0 yAOBAETBOpeHid 0O 006a-
3aTeJbCTBY—3a BHUETOMD TOTO JMMb, YTO NPAXO-
‘amTca HE joao Toro kpeamropa. flcmo, 9ro comm-
JapHH#A KpeJHTops pascMaTpmsaerca 3xker yxe nbii-
CTBYIOUIAME OTb CBOETO TOJHKO HMEHH,- a He Kakb
npeicrasETenb (mandataire) ocTaibAHXD €ro Epeid-
Toposb. Touro Takke m colmjapHHH IOIKHAED HB—
Jdercd Bb rlasaxb 3aKkoHa OpeICTABATENEMD ApY-
FEXD COJOJEKHAKOBh— NOCKOJBKEY IPOM3BOJHTH IIa—
TéXD CBHIE cboedt roan. Beb me apyria abiicrsis,
KOTOPHA OH®B, N0 NOBOLY OOpameHHEaro Ha HETo B3H-
CKaHL!, IPEANDHEAMAETE HE33BACHMO OTb II4TEXEa,
COBEPMATCA HMb OT> €ro TONRKQ WMEHW, H OHb
OHHT BeceTh OTh HAXDH MMYINECTBeHHHH ymepos ’);
camoe phmemie Ha JPYI'HXB He mpocTApaerca °).

3) llpm mexbammoct: cmopEarc npeaMeTa cHaa
bmwenia, no yuenilo Abkoropuxs nmcarexed (Toul-
ier cit:, n- 206 m 207; Pothier, Traité des obliga-
tions, Section—de lautorité de lu chose jugée, n-
99) pacmpocrpaHserca Ba BehXB IpYrEX'b HHTEpECO-

7) «La transaction faite par 'un des interesses ne lie
point les autres interesses, et ne peut etre opposée par eux»
Ari. 2051. Cod. Civ.

8) Cp. Aubry et Rau, Cours de droit civil francais,
t. 4, 30 p. (4 Edit.). ;o

’
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BaHHKXD UG, HOYYacTBOBABMHUXD B T4xGE. Cio-
#8 OTHOCATSH HMEHEO DPONECCyaibEHe COOPH 0 cep-
BATYTAX'S, 8 PABHO H TAXCH, BO3HAKAKINA A3DH 004~
BATERLCTBD, HOALIANHXE GO CBOGMY NpeIMeTy (Hamp.
0043aTe1bCTB0 HOETPOHTH JoMBb). Ho .ato Bozaphaie
He HRXOMETL oce0L mukakoé omopu BB Ibicrayio-
mens @pannysceoms mpaph. Cr. 1221 Cod. civ.,
Ha €OTOPYI0 cchiaerca Tyiwe, ropopath IBIIL O
TOME, Y0 Bb B3BBCTHHXD €Nyuadxh, IO 0CO60MY A
ceolicmey npedmema 00R3AMeIbCMEd NIA Ke P CHIY
0c00aro yropopa CTUPOHS NpH 3akiiotieHid .cAbJIKH,
KpesdaToph 85 Npapb HE NPHHAMATEL YACMUYKA0 YAO-
BI€TBOPERiA OTH COJOIKHAEA, TPHBICICHHAT0 Eb OT-
BbrcTBeHHOCTE ©O :00433T€ILCTBY M OOBAHEHBArO
¢yJl. HpArOBOPOMB, HO OTCIOJA, KOHOYHO, HE BHTE-
®aeTh 00A3aHHOCTH [As APYrEXD GONOJEHEKOBD, IpH
o0asarenberst HexbasMoME, DOAYMEATECA phmesio,
COOTOABIENMyCA NPOTABL OZHONO #3b HAXD, Kakb ITO
npnsnaers Tyase. Yro KacaeTgd mpaKkTHIECKHED 3a-
TpyAHeHi# MOrymWX’b BOBHHKHYTh W3H pasanuid pb-
medii 0 AexbamMoms mpeiwers, TO emOCOGH ycTpa-
HeHid uXb, N0 kpaigeit wipt B® orHOmemin mexb-
IAMHXD 00A3aTEIbCTED, JEA3AHD CAMAND 3RKOHOMWD:
'EPeldTOPs MOKETH Tpe6oBaTh OTH OGBHHEHHArO CO-
AOJMHAKA BHNoaReHiA mbmaro obasarexscTBa, HO OHT
JOAXEHD BHIIATHTH €My JeHEeXHYI0 CyMMy, CoO1111-
CTBYKIIYK) NOJH IPYrAX® AOJEHAKOBb, OTHOCHTEIb—

HO EOMXDH COCTOANCA ONpPAaBZaTelbHHH NPHTOBOPSH
9 9
a) *b).

9a) <..Si I'un .des heritiers a seul remis la dette ou
recu le prix de la chose, son coheretier ne peut demanded
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4): Be. yuenoit ®paruyscroir marreparyph oOpa~
@mercs Takxke mpbmie, ure cHma phmenis B AB-
Jax’® 0' 3AKOHHOMB TPOWCXOXJEHId, DPOCTHPAETCS HA
_ BOBXD ApYTEND HBTOPECOBAHNHIXT JWIb, He' IPEEL-

MaPHIAYG. VIaeTi BB Epomecch. «luesjugemenss ren-
dus en matiere dretat, rosopurs Tyane Scit.,nwmﬂ)\,
fixent irreyocablement le sort de eelui pour eu .
contre: lequel ils sont rendus. Ils ont contre tous
et pour teus bauterité de la' chose jugéer.. Takoe
pacIrpocTpaHeHie 3aKOBHOM CHIH: JOHYCKaevcd, OlEa-
RO e, BH TOMDL JAmb caydab, ecam vbp mponeces
yuacreoBams legitimus contradietor. Imo
nocrbingee: noendArie oimE yieHue onpeibraiors Go-
wle mau wembe oGwmWM TpHBHAEAMW; Takh mo Ar-
gentpé ') 3aKOBHHI TPOTHBHEED €CTH JIAUO OAUBE
BGEr0 M TIABHEIMG OOpPAsOWb 3amHTEPecOosBaHHGe BD
akat,—mors KoMy NpEHAXIEXATL Bh HEMB «le: pri-
mitif et proche interet». Hpyrvie nmraterca Toawbe
onpextimTs Haeresmee HOHATIS; Takr  me Toullier
legitimus contradictor ecrb ovenns, wars m.abTH,
CyINECTBYIOILiAl BO BpeMs OTWDHTIA NpOELECcoa; Beb

la chose indivisible: qu’en tenant comptd de la por-
tioh: dlu cohemetier qui-a fait ls remise ocw quia
riecu le p mixs.. Ar¢. 1224, Cod: Ciw:

9b) Haccamiommas mpakTHEa EoZe6AeTcE MEEIY DABIHY-
HawY) Bo39phHidME 10 HAETOAMEMY BOHPOCY: T0 OHAINHMSHAETS,
o) phmenis: no mcEy 0. mpegmend. HexbaAMOMB. 06488MTEIHRO
TOABEO: JAA cropoH® (Arret du 15 janwier 1889 r.), TOr cxd-
Avers mporuponozoxHofi gomrpmd: Tyave w» Uorwe, pacapo-
oTpanzsm cEny pBmenia Ha Tpessuxs AEIE (Arret de rejet du
19 decesibre 1832 r.

10) €u. Awis sur les partages des: nobles, quest. n- 7.
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9TH JUNA JOIRHH NPHHHMATH YYacrie B mpomec-
cyarbHONE cnopb, na6u pbmenie mormo mMbTh AN4
HEXD 3aKOHHYI0 cHay. Ho Onmu ewe He poduswiscs
KO 6DCMERY KAUGMIA UCKa 00A3GHH. NOOVUKUMBCA NO-
CADOCMEIAMD COCMORSWALOCA NPOMUSE Uxs poodumedess -
npus0sopa. —Bce 3T0 01HARO XKe YHCTO MPOM3BOJLHHA
* veopin, He myiiomia kopra Bb Kogerct Hamoseoma.
Bw srowd mocrbimems, HampoTHBL, HE3ABHCHMO OTH
1351 art., mu maxoamws cahaylomee onpexbaenie: ')
«Le jugement de rectification (duu acte d-etat ci-
vil) e pourra, dans aucun temps, etre opposé aux
parties Interessées qui ne l'auraient point requis,
ou qui n’y auraient pas eté appelées» (100 art.).
He maxoza ce6b BAEaROR ONOPH BB NOJOEATEIb—
HoMDb nparb, mono6EHA Teopim o leg, contradictor
BH BHCIIEd crememr npotasophuaThs m uyBCTBY chpa-
pejamsocTd. Ilpasd 3akomHaro mpomcxoxjenia Adporsm
JANy, H HEBO3MOXHO JONYCTATh, YTOOH . KTO JAGO
apyro#, XoTa OH JaXe popuTeNb JARHATO JHNA, CBO-
60JHO pacHOpAZalcA ITAMA nparaMm B IwbCTo Hero
BeJABb 0 BAXDb cyaeOHHHA mpomeced ‘*a) '*b).

11) «Phmenie cyaa 00h HCOpaBIEHIA AETA rPaEAAHCEArO
COCTOAHIE HHEOTAA HE MOXKETH CIYEHTH BO BpeXb CTOpoEB, He
TpeGoBaBmefi 3TOro HCHpaBAeHia H He NPASBAHHOH EB YYacTiD
BD l’kl'k)‘.

12a) HBrp commbmia, uro crporoe mpaMbmEemie moxoxe-
Hig 005 0643aTeAFHOCTH pBmeHia TOABKO JI4 YYaCTBOBaBIIHX'H
pp ABab cTOpPOEs EB IpOLECCYaRIPHHMD CTODOHAM O 3aKOH-
HOM'> NPOHCXOEAEHIH JOIEKHO BH3BATh Ha NPAaETHER WsBBCTHHA
saTpyAHeHid, HO 3TH mocrbamHia He MOryr™> GHTh OTHECeHH Eb
wygcay He moGbBamMuXD TpyaHOocred. Jas mpmwBpa YERakeMD Ha
oxmy B8 HamGoxbe TPYAHHXD BB 9TOMD DOAB rHEIOTESD, KO-
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OcraeTca ynoMsHYTH O JALYXD HM3BATIAXH, 10~
NYCKaeMHX'h> HCKJIOYHTENBHO CYACOHOI TPaKTHEOI.
Ilo wubniro sroii mocataned, plmenie, KoncraTHpyio-
[mee CyWeCTBOBaHie BemHAalr0 lipaka, OCHOPAHHAIO HA
HOTaplaJbHOMD akTh, LCTyDaeTh Kb 3aKOHHYH CHIY
Bb OTHOHIEHIA BCLXTB TpPETHHXD ‘HHTEPECOPAHHHXD

TOpad, N0 HameMy MHBHi, BmOARE yIOBIETBODHTENHHO, OXHA-
EO Xe, paspBmena &paBNYSCKHMD nucarTeleMs JIOPaHTOHOMS.
A mpoBexd yembmEO cBOE HCED 0 BAEOHHOMB IPOHCXOZJEHIH,
npelbaBIeHAHA KD ONHOMY H3% IBYXb OparseBb—B, u mpo-
Hrpald TOMh Xe Mpouecch, HaYaTHE ¢b Ap)yraMb Gparoms —C:
EaEad Joid OPHHANIEEATH KaXIOMY H3D ITHXD JAOD B Ha-
cxbacrsB, ocrasmemca mocad mxb poxmrereii? C, mo orHOmMeHiKD
ED EOeMy A He ycnmBab XOEasarh CBoe 3aE0HHOE IPOHCXOZEIC-
nie, aMbers Toxpko oxmoro Gpara—B B ¢b EHEMB JEmE IB-
aurs Hacabicrso. Mrags, C Gepery moxosuHy Hacibiersa. Ho
B, orBOCHTEARHO E0Oero A Jokazann cBOH HCEB, & pPaBHO H
srorh mocaBpmifi  (A) Eamaufi wmhiors mo zBa Gpara. Amp
cabaoBaredbHO NPEXOAMAOCH 6H 1m0 'ry HAM MO 2?6 H3% Ha-
crbiersa, HO ocraercd W BCErO TOJBKO '|guiE ® o HepasgbueH-
Haro Hacrbicrsa. UueBmimo, 9ro A, Bcrbiacrie morepanmof
HMD TA%6H ¢b C, JoameHs mosyyurp menbe, memerm B. Ta-
EAMD 00pasoms, B moaywaers 2[4, 2 A moavuaers '/g. (Duran-
ton, Cours de droit francais, t. 13, n- 527).

12b) llpakraga u 3xbch Koaebaercd MexEy MDPOTHBO-
NOXoEHHMH Bo3sphmiamu: 1o omHa cabiyerp npasaay, wro ph-
meHie 0 HCEAM'b O HPaBaX’ COCTOARIA 0043aTEILHO TOJNBEO
Xad CTODOHB YYacTBYlOUlHX'h BH mpomeccB (Taks, Hamp., BB
OJHOM® KaccaliORHON® pbmenim BHpazeno: <que les droits de
famille sont acquis aux enfants par le seul fait de la nais-
sance en mariage legitime; que respectivement a ces droits,
leurs auters ne peuvent ni les obliger par leur fait, ni les
representer dans les instances ol ces enfants n’ont pas eté
personellement appelés»-—Arret du 9 mai 1821; cp TakEe
Rej. 28 juin 1824—Dalloz, Rep. ch. j. n- 276); TO pacmpo-
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agns '*). Touno rakxe phmesie, cocrogsuieacs mpo-
TEBL Tpeanolarae¥are pacabaguka (heuitier appa-
rent) EjH WpeOjalaeMaro COGCTBORREKA (proprie-
taire apparemt) o6asareabHo, 00 &Q33pbHIK Npak-
TAKA, A58 NABHCTBATEILBYTO HacAbIBEAKA BAH COO-
creegapsa ''). Q0a 9TH WIHATIA, 0[O COBEPHIGHHOMY
oTcyTcTBII0 A BHPMHAMXT (KOpeHAEXCcA BH aBTOPH-
TeTh MOJOEHTEIBHArO0 3AKOHOJATENHhCTBA) M BHYTPEH-
HAXD OCHOBaHI# Kb HXT CYWECTBEOBIHIIO, HE 3amu-—
IAKTCH Jake HA OJHAMDL H3b @paauyacunxm uaca-
TeReH.

CTPARAGTD cHIy phmeHia Ha TPeybHXD JHIE, YCIYHAA BAIAH|K

,l[OETpKHH Ty.zme H 1p. oleg. contradictor (1A% B} piwlem 0r%H 6
il newe g «<que de pareilles acthpsiqtenu;es, exer-

' scontradicteurs itime

‘ e, sans dol et saps fraude 3y Drgju c,e

' t de la meme famille & I'egart de tougy

) jui 1864,—4 Ju;les 1857, lﬁrfey r
mJu'sp 1873—}301191«3,1‘, c?t t. 2, Fl%

14) Op. Arret du 14 j 1823—Da n- 264; Tag-
me—Arre (Yu 16 Junugt 1332&-3 paars 122 14 a0t fl*ﬁ%gi
Boppier 2 t., 483 p.



PYCCKOE OPABDO

O6pamadcs, HakOHEI'b, Kb OTEYECTBEHHOMY MpPa-
By, M Baxoimmt m 3xben, corjacmo e¢Tporo cocra-
3aTeALHOMY XapaxkTepy HAMEro TrpamkiaHCEAro cylo-
poM3BoOACTHA, SCHO BHpAmEHHHIND HoXOEenie, dro
pbmenie ®erynaern Bb 3aKOHHYI0 cmAy TOJBKO BT
orHomenin Tsaxymuxca cropors (cr. 895 Ver. I'p.
Cya.). 9ro mpasuwiao mwhers vb HameMt 3akedd al-
CONIOTHYI0 CHIY, W HOKakid W3haria B35 Hero He
awbiors wbera. 3akom®s mpusHaert, mpaBsja, phuenie
00434 TeABHEINTD A1 NpeeNAnkoBT. CTOPOHD, KAKD 00-
maxt (X ©. 1 ¢ 1258 u 1259 cr.). vaky, ®m vacr-
HHX'b, ecad Tocakidie npioGpbin AMYHecTRO nociw
ovepsiris nponecoa (X 1. 14. 1392 er.). no, corracuo
srrmeckasanwony (crp. 100 o 111), axben mhre xhi-
¢TBATeBHATO WALATIA H3E Hamero npavuaa. Unoe fhao,
ecad OH cuaa plumenid 6hua pacupocTpaHesa 3aKo0-
HOMT Ha TpioGpkrarens, «h KOeMy HUMYIIECTHO Te—
pemuio pexme HavaTia nponeeca (cp. vrme crp. 119),
HO BE 3akowd WhTE m calimoen Takoro moéTaHOBIE-



182 —

pist '). Kaccamionsas npakTuka, OJHARO XKe, Bb OT-
HOIeBiAn 37100 mocAlLiHAro MYHKTAa Kpaidge cOHkIABA
B KojeGrerca Mexay pasanuauiMu so33pbmiamm. To
OHa NIpH3HAETH, 49TO CAJa pbmenis b HACTONMEMD
caysal He pacmpocrpamserca Ha npioGpbrarexns
9o mocabABlii BCeria MOXeTh NpeAbABHTL HOBHMA
uckd o upioGpbremnomt mpast Kb OHumeMy npo-
THBHAKY aykropa *); To cabiyert mpaMo mpoTEBONO-
JomHAoOMY B033plHIO, Baxoxs, uro mpiobplrarear He
Bb Npa4Bb BIMHATH HOBArO MCKA, a JOJXKEHD XoJa-
taficrsovath 00b -oTMbAt plmenia, koropoe mHaue
A1 Hero 00:13aTeibao *); TO ONATH CKIOH:AETCA Kb
npexHeMy Bo33phHilo, npenocrarias caMomy npio6pt-
TaTeno phmATh—3uMBATE 1M €My HOBHA WCKD, HIH
xe npocarb 00p ormbat nocrasosaensaro phbme-
Hig ‘z.l

€34BACHMO OTH NPAKTHKA, OMHOOUHH: Tpel-
cTarjeHls WO Boumpocy O Cy0LeKTHBHHX'h mpexhiaxb
3aKOBHOW CHAH BB OTevYecTLeHHOML mbpank “c""l,’l'hqa'
orea B Y BBKOTOPHX1 yUeHHXD IprcTORL. Takb

1) PaMckoe mpaBo, AONYCKABIIEE TAKOBOE H3DbATIE H3DL
npasaia: res judicata jus facit inter partes, ucxoauio H3’B
NpeanoIoXkeHid MOAYAJIHBITO MPEMOPYYerid CO CTOPOHK avETopa
npio6phrare.ilo—OHTE ero mpepctaBAveieMb Ha ¢y IB; HO HAII'B
3aKOHD He JaeTh MBcra TAEOMY nNpeimoloEeHilw, Tpe6yYdA OTH
OpeAcTaBuTeAd CiOpOHH jobpenHOCTH Ha XogaraficTo (Cr.
263 m. 3. Yer. I'p. Cya.).

2) Cu. pbmenie Cen. mo A. ApumGamesodi, 70 r. N
1401.

3) Cu. pbm. mo 1. Kysmmma, 70 r. N 1934.

4) Cu. pbm. mo ja. Bopuacos:, 73 r., 7 Hoabpa (&yp-
Haxb I'p. m Yr. opasa sa 1875 r. mapre—anmpbap).
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Masnmess *) nonaraers, uto e«phmenie o npasb 3a-
KOHHAro pokjieHi:d, uocraHouienHoe Bh Abab b ria-
BOI0 ceMedcTBA, 0043aTeabHO W Aad BCBX® MPOYAXD
YJeHOBL CeMbA, MOTOMY YTO [JIABa CENEHCTBA €CThb
legitimus contradictor no Takums nkzamb, Kakp R
npeicrasurenb @HTEpecoss mbaaro poaa». Ho sau--

1 Bb emucas crateit (1348, 1352 Yer. I'p. Cyu.),
NPABOJHMHXD BhL NOAB3Y HACTOAMAr0 MHBHIA, Haxo-
AUMB, 9TO OHA coBchMb He OTHOCATCA Kb BOHPOCY O
cyOrexTHBHOMD 00beMbt 3akommoi cman. Ha ocmosa-
HIA ITHXH CTaTedf BOSMOEHO, KOHEYHO, YTBEPEIATh,
9T0 €CJH MyXb MaTepd pe0eHKa ocnapaBaeTh JAKOH-
ROe NPOHCXOXjeHie ero,  cylIb Bh csoeb phmenin
NpA3HAETh 3AKOHHOPOEJEHHOCTb MIAJEHIH, HOBHH
HCKs O HE3aKOHHOMD NPOHCXOXEJEHIH TOro Xe JHma
yXe BA Bb Kakowb crydabt me mwmbern Mbera—on-
HaKoO, HE BB CHIY alCOMIOTHArO AaBTOPATETA COCTO-
apmaroca phmesid, a TOTOMY, 4TO HUKMO KpOMD My-
ace Matepu peberka (d, npu H3BECTHRX'b YCAOBIAXD —
HacTbIHAKORD MYXEA) He uUMMDEms npass ucka 0 Kesa—
KOKKOMS NPOUC.roNcOeHs 0 °).

- 5) Cm. Kypes I'p. Cyronp. 436 p.

6) Cr. 1348 Yer. I'p. Cyx.: «3aEOHHOCTH MJAJEHIA, PoO-
JMBMArocd IPH CYHIECTBOBAHIA 3aKOHHArO Gpaka, OCHApHBATDH
Bh OPaBE TONBKO MVEDL MATEPH €ro, OPHYEMD OHDB 00A33HD
IO0KasaTh, 9TO HAXOJHACH Bb PasayEd ¢b cBOel XeHOD BB Te-
9eHie BCEro TOr0 BPeMEHH, E'b EOeMY MOEHO OTHECTH 3adUarie
MJAJeHna.

Cr. 1352: <Ecin My®ED YMeDh X0 POEACHIA MJIAJERNA,
HI4 X0 HCTeYeHid HPeOCTaBIEHHAT0 €MY CDOEa AXd HAYATIA
CHOpa UPOTHBH SAKOHHOCTH DOXEJeHid, TO HPaBO HHYHHATH HAH
OpOXOAKATE Cell HCED IepeXOXHTb Kb BaCIBIHHEAMD ero mo
3aEOHY ».
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Tousio Tanwe Mm@ cumTaent OmmGOTHHMT WHb-
Hie, 9r0 cmia phmenia "o wery o Herbiumom:
opeiMert (Eanp. npexiaxbEOMT cepiuTyTh) pacmpo-
éragserca ga BCEXH APYrAXT MHTEPECOBAHANXE JHIb,
me yuaorsosatmuxb ¥b TAm6L 7). Taroe sos3phhie ne
B4XOJUTH ce0b MMKakoél OmOPH BL HamleMh 3aKOHOX
mareascreb; mexbauMocts Ee CODOpHar0 mnpeaMera,
eama 1o ce0b, He ecTs IOCTATOVHO® OCHOBaHIe KT
ROWYMACHII0 HHCTOAMAPY MIBATIA M3 NpapEma, PH-
pamernaro sn 895 cr: *).

7) Cu. llo6Bronocmens, Cya. PynoBowersn 92 pi; a-yak-
&e MaiwmeBd, cit. 437 p.
8) Cp. sume crp. 117, 118 u 126.



Crpan.
34

50
61
63

79

&8

Crpok.

13 cs.

20 cs.
15 cn.
3 cB.
& cu.
13 cs.

2 cH.

i cn.

2 cB.

3 cn.
8 cs.

3AMBYEHHBIA OIIEYATRH.

Haneuarano. JAoxxAo0 GbITH.
Ha B¢k «o6bekTHBHEBIE Ha Bch «06beKTHBHbBIE
MOTHBbLI» €ro: Apyrie MOTHBBI» €ro; Apyrie
Explicction Explication
«summalim cognorcere» summatim cognoscere»
L. 17 n 18 D. 212 L. 17u18D. 21.2
(Prenszischen) (Preuszischen)
quod Titius eum sibi .quod Titius eum
tradiderit sibi tradiderit
des Beklagten zu bestim- des Beklagten zu bes-
ten Leistuugen timten Leistungen.
(adem causa) (eadem causa

HO O AOKa3aTelbCTBAXDb, HH O J0KA3aTelbCTBAXD,

MPHBOAMMBIXD CTOPOHAMH [PABOAHEMBIXD CTOPO-

HH BB 10Jb3Y H3aMH BDb N0db3y

U rtaks phwenie Hraks, pbmenie

(pro cuncurrente summa) (pro concurrente
(summa)





